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LAST CLEAR CHANCE 
DISCOVERED PERIL 
SUPERVENING NEGLIGENCE 
HUMANITARIAN DOCTRINE 














hd 
DAVIES vc. MANN 


10 Mees and W. 546, 
152 Eng Reprint 588, 
is Eng Rul Cas 190. 


’ HILE the decision in this cele- exceptions to the doctrine of contribu. 
brated case was merely to the tory negligence. 

effect that the negligence of the plain. 1" some jurisdictions, it is called the 

doctrine of last clear chance. while 


tiff in leaving his animal on_ the — ; 
some jurisdictions call it the doetrine 


highway so fettered as to prevent its “wre é, ; 
Hl s : of discovered peril. while others de- 
getting out of the way of vehicles did . . , : 
‘ : note it as the doctrine of supervening 

not preclude recovery against the de-  jeulicence, and still other states 
fendant, today it constitutes the cor- ¢haracterize it as the humanitarian 


nerstone of one of the most important doctrine. 





See 38 AMERICAN JURISPRUDENCE, title NEGLIGENCE, 
section 215 et sequitur for... 


i. A statement of the doctrine (sec. 215). 

il. Its origin and nature (sec. 214). 
Hii. Its requisites and conditions (sees. 217-225). 
iV. Its scope and application (sec. 225 et seq.). 


This is illustrative of the AMERICAN JURISPRUDENCE way of pre- 
senting the rules of law governing the 400 main subjects of the legal alphabet 
from Abandonment to Zoning. Why dig necessary information out for your- 
self when AMERICAN JURISPRUDENCE presents it so quickly and 
accurately? 


Either publisher will gladly furnish the details of an attractive offer 


THE LAWYERS CO-OP. PUBLISHING CO., Rechester, N. Y. 
BANCROFT-WHITNEY CO.. San Francisco, (Calif. 
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LIBRARY PLANNING IN PHILADELPHIA* 


3y Dr. CuarLes W. Davipy 


Director of Libra 


ies of the University 


of Pennsylvania 


[he central idea of library planning 
Philadelphia is the idea of coopera- 
tion. tet me at the outset try, for the 
suke of emphasis, to state the logic of 
cooperation in terms which may not have 
Libraries are 


expensive necessities of our modern life 


vecurred to some of you. 


more expensive, I am sure, than is 
recognized.! Mr. Rudolf 
Hirsch, Director of the Union Library 
Catalogue of the Philadelphia Metropol- 


ommontly 


itan Area, who has great competence in 
uch matters, thinks that the original 
cost of a volume would be increased from 


Part of a paper read before the Annual Meeting 
the Pennsylvania Library Association. Bethlehem, 
(ctober 10, 1941, 

i Director of Libraries and Professor of History, 
University of Pennsylvania, and Chairman of the 
Executive Board of the Philadelphia Bibliographical 
enter and Union Library Catalogue; Secretary 
Jreasurer, Philadelphia Metropolitan Library Council 


‘In this connection | may well quote ). . P 
VarrorD, LIBRARY COOPERATION iN SUROPE (1935) 
79-80: “The business of buying a book costs 


mmething in addition to the purchase price, but when 
book has been selected, ordered, received, unpacked, 


hecked and paid for, its expense to the library, fa 

from being at an end, is only beginning. The book 
now library property and has to be put through 
number of processes each of which is a charge on 

the hbrary. It has to be examined * * and 

t has to be stamped. It has to be classified 

entered im an accessions register and numbered. It 


ext has to be catalogued, which may take up con 
derable time * . . A book-plate, issue-label 
nd ticket-pocket may then be snated in it before it 
s deshegel with the new books. A notice of it will 
wobably be typed and perhaps printed in a list ot 
new additions to the library, and after a few days 
t will be placed in the general stock. The worst is 
ww over but the book will, through all its life, re 

in a continual charge on the library From time 
- it will have to be moved; it may have to be 
lassified, re-numbered, re-catalogued and _ re- 
helled It will alwavs need dusting, and will al- 
vs take up room. It might have to be bound on 
rrival, and will very probably have to be bound at 
once during its life in the librarv, and may 


ed other minor repairs.” 





150% to 200% over a period of twenty 
years. Is it not calamitous for us to go 
on year after year preserving such costly 
objects on our shelves, with many of 
them not used for years on end, if there 
is anyone in the whole community who 
to them but who does not 
succeed in doing so either because he 


needs use 
does not know their whereabouts or be- 
cause he does not enjoy the privileges 
of the library which holds them? 

But there is another and even more 
important way of looking at this matter. 
Books are produced all over the world, 
and only a small fraction of existing 
hooks are produced currently and offered 
for sale in available markets. Except 
for the production of our own country, 
it is a slow and tedious process to pur- 
chase books which are currently offered 
for sale, and the vast majority of exist- 
ing books are not offered for sale. They 
have long since been out of print and are 
nearly or quite unobtainable. That is 
why vast numbers of books on our li 
brary shelves have a value far beyond 
what they have cost, even if we estimate 
the cost to have doubled or trebled every 
twenty years. From the point of view 
of any potential user of any one of these 
volumes, it is simply intolerable for the 
hook which he requires and which he 
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cannot obtain in the current market, or 
can only obtain after a long delay, to be 
denied him. The public interest de 
mands that the world’s treasury of 
knowledge shall, so far as possible, be 
gathered together into our libraries and 
that it shall be made available to all who 
need to consult it. 

The Union Library Catalogue of the 
Philadelphia Metropolitan Area is with 
out doubt the most solid achievement of 
the cooperative movement in Philadel 
phia up to this time, and I believe it has 
now become sufficiently well known so 
that it requires but a brief description 
by me. The original prospectus of it 
was written in the summer of 1933, and 
a very crude document it was indeed. 
‘or the next two and a half years little 
progress appeared to be made, except 
that we managed to interest a few friends 
in our plans and we worked out and 
demonstrated a method—the use of mi 
crophotography was its principal feature 

-whereby such a catalogue could be 
successfully compiled. Then it trans 
pired, rather suddenly, that we could ob 
tain large federal aid through a WPA 
project and that we could raise sufficient 
funds from private sources to provide 
expert management and control. The 
work was launched upon a large scale 
early in 1936 and was carried forward 
to approximate completion in about two 
and one-half years, though much edi- 
torial revision and other work within the 
Catalogue, besides continuation, have 
been carried on ever since. The Cata- 
logue now embraces the holdings of 154 
libraries and contains about three and 
one-half million cards, representing a 
great treasury of perhaps five and one- 


While still in 


half million volumes. 


yrocess of compilation, the Catalogue 
I g 


Vol. 35 


was officially opened for service at the 
beginning of 1937. The total cost of the 
Catalogue was something over $200,000. 
of which the Federal Government con 
tributed about three-quarters in the form 
of federal relief labor. 

The Union Library Catalogue has been 
increasingly successful as the years have 
passed. Recorded items searched num 
bered 10,620 in the first half of 1940; 
11,269 in the second half of 1940; and 
17,151 in the first half of 1941. From 
libraries with holdings of 100,000 vol 
umes or more we have had perfect co 
operation; of libraries with holdings of 
25,000 volumes and upward, 85% are 
cooperating by contributing cards regu 
larly, and the combined holdings of these 
libraries amount to approximately 90: 
of the whole treasury of books in the 
Philadelphia metropolitan area. Al 
though there have been criticisms, pat 
ticularly because we did not show specifi 
holdings of periodicals, and, from the un 
knowing, because we had only a cata 
logue of authors or main entries, not a 
subject catalogue, still I think T may say 
without exaggeration that the Union 
Library Catalogue of Philadelphia ha: 
been an outstanding success and that 
is sv regarded both by the librarians of 
Philadelphia and by the book using 
public. 

But the Union Library Catalogue, suc 
cessful as it has been, is by no mean 
a complete solution of the problems of 
library cooperation in Philadelphia. We 
regarded it as only the first step in a 
long and difficult course. There are pet 
haps two hundred libraries in the Phila 
delphia area of some importance. Most 
of them, indeed all but a few of then, 
are in financial straits and in a sadly 


depressed condition. Moreover, Phila 


























iclphia, though one of our great cities 
and a rich and venerable center of Amer- 
ican culture, has not, as it should have, 
any really great research library compa- 
rable with the best in this country. The 
Library of the University of Pennsyl- 
vania comes nearest to being such a 
library, but | am sorry to have to con- 
fess that it falls a good deal short of the 
ideal. 

\Vith the full support of his trustees, 
President Thomas S. Gates, agreed that 
ie University of Pennsylvania Library, 
in addition to its own particular clientele, 
should undertake to serve the scholarly 
community of Philadelphia to an extent 
which had never before been thought 
possible, particularly after obtaining 
funds and erecting the spacious new 
library building to which it looked for- 
ward; and we on the Union Catalogue 
side undertook to work with the Univer- 
sity towards the achievement of its great 
new library plan, and we agreed further 
to move the Catalogue to the University 
campus and operate it in close connec- 
tion with the University Library. Un- 
fortunately, the University has not yet 
ucceeded in erecting the library which 

must have, but I am glad to report 
that in November, 1940, it was able to 
invite the Union Library Catalogue to 
vecupy very satisfactory quarters on the 
And so for several vears the 
Pennsylvania and_ the 
Catalogue have been 


campus. 
University of 
Library 
working in increasingly close coopera- 
tion; and as we worked it became in- 
creasingly clear to us that what we 
needed hefore anything else was a care- 
ful study of the whole library situation 
1) Philadelphia and a plan for our future 
efforts which should be based upon that 
study. For this purpose we set up the 


\'nion 
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Bibliographical Planning Committee of 
Philadelphia, a joint committee of repre- 
sentatives of the Union Library Cata- 
logue and of the University, and at the 
same time widely representative of li- 
braries and other institutions of learning 
in the area; and we sought and obtained 
a grant of $20,000 from the Carnegie 
Corporation of New York to make the 
survey. 

The work was directed in its early 
stages by Paul Vanderbilt and later by 
Miss Mary Louise Alexander, a past 
president of the Special Libraries Asso 
ciation and a pioneer in the field of 
special library work. She was assisted 
by Mr. Rudolf Hirsch and Mr. Robert 
E. Kingery, both of whom were tempo- 
rarily released to us by the courtesy of 
Mr. Lydenberg from the New York 
Public Library. Our final report, en- 
titled “‘Philadelphia Libraries—-A Sur- 
vey of Facilities, Needs and Opportuni 
ties”, was published by the University of 
Pennsylvania Press last January. 

Let me indicate briefly something of 
what we have tried to do. We have 
studied and tried to master pretty nearly 
the whole literature of library coopera- 
tion, in order to make ourselves familiar 
with what has already been thought and 
done in this field. We have made a 
kind of sociological study of the Phila- 
delphia metropolitan area as a com 
munity, in order that through an under 
standing of the changing character of its 
population and the changing cultural 
problems and requirements of its various 
population groups we might become bet 
ter equipped to deal with its library 
needs. But most of all we have studied 
the libraries of the Philadelphia com 
munity. We have classified them, and 
we have considered their strength and 
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their weakness in the light of their ob- 
jectives and the clientele which they had 
to serve. We have said some things 
about some of them which it has not 
heen easy or pleasant to say, but which 
their librarians and boards have been 
willing to have us say because it was 
known that we had no other purpose 
than to be helpful. Above all, we have 
studied the whole resources of all the 
libraries of the area and have tried to 
determine to what extent they were ade- 
quate to serve the needs of the whole 
community and to what extent they were 
falling short. Also we have considered 
all the known expedients indicated by 
the literature of library cooperation 
through which more than 150 scattered 
libraries of varying types and richness 
might be made to serve the needs of the 
community with something of the con- 
venience and efficiency of a single great 
library system. We have studied coop 
eration in book buying, in book cata- 
loguing, and in book binding and re 
pairing. We have investigated the pos- 
sibilities of a cooperative deposit library 
for the storage of little-used books, and 
we have investigated the application of 
microphotography to the library prob- 
lem. We attempted to make a realistic 
appraisal of our library resources not in 
terms of author catalogue entries but in 
terms of fields of knowledge. (ur find- 
ings are, at least in part, set forth in 
tabular form in a pamphlet entitled 
“Philadelphia Libraries and their Hold- 
ings”, which we printed and distributed 
as a supplement to our final report. To 
newcomers in Philadelphia who are seek- 
ing their way among subject collections 
it should prove very helpful, and T am 


sure there is much to be learned from 
it by students who have thought them 


selves familiar with Philadelphia _ ii- 
braries for a long time. To librarians 
it should prove an important indicator 
of relative strength and weakness and of 
the directions in which expansion ought 
to be attempted. As an illustration of 
what a library survey might be, we have 
had a survey of the University of Penn 
sylvania’s collections, department by de- 
partment, made by the members of its 
faculty who are most familiar with them. 
This, too, we have already published 
under the title of “A Faculty Survey of 
the University of Pennsylvania Li 
braries”. It seems to us a more suc 
cessful performance than the more usual 
type of survey which is produced on a 
purely quantitative basis. We expect 
that other Philadelphia libraries will soon 
he subjected to the same sort of analysis 

But much more important from the 
point of view of library planning in 
Philadelphia than any survey of the 
University’s collections are the plans 
which we have been trying to develop 
for the University Library in the future 
As | have already indicated, the Uni 
versity has to have a new library build 
ing, and it is seeking funds for th: 
erection of that building on the unde: 
standing that it will recognize an obli 
gation to serve the whole scholarly 
community as well as its own faculty 
and students. It would contain stacks 
for about two million volumes, and it 
would have all the important features 
which a great university library ought 
to have. But what I am particularl) 
desirous to point out is that, in addition 
to its own catalogue and the deposit 
catalogue of the Library of Congress, it 
would contain space for our Union Li 
brary Catalogue and for the operation of 
a bibliographical center which is to serve 
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as the focal point for the integration of 
the hbrary resources of the whole area. 
Miss Alexander is a leader who has 
horror of pigeonholed reports. We 
had not gone far with our investigation 
before she began to argue that we had 
ilready learned enough to indicate that 
there were certain cooperative activities 
which for the amelioration of our imme 
iate situation ought to be got under way 
once. Particularly did she feel that 
we ought to experiment with a_biblio 
graphical center, operated in close con- 
nection with the Union Library Cata- 
logue, which should serve as the central 
organ for the integration and direction 
of our whole cooperative library plan for 
Philadelphia. And so we went again to 
the Carnegie Corporation of New York 
ind asked for another grant with which 
experiment with a_ bibliographical 
center during the closing months of 1940 
and the whole of 1941. And once more 
we were successful in obtaining a fresh 
grant of $20,000. 
| wish I could say to you that this 
experimental Bibliographical Center has 
een as great a success as the Union 
library Catalogue has been, but this | 
dare not do, though T have no _ hesita- 
tion in saying that it has been far from 
failure. A bibliographical center is a 
iar less concrete and definite thing than 
union catalogue. There is room for 
much more difference of opinion about 
what it ought to be and ought to do, 
and there has in fact been some dis- 
igreement among us with respect to 
principal objectives and points of em 
phasis. To some of us it has seemed 
that a principal objective ought to be the 
development of a subject bibliographical 
service to supplement the location ser- 
vice which is provided by the Union 
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Library Catalogue. Such efforts as we 
have made in this direction have re- 
sulted im the gradual building up at the 
Center of a small reference library, in 
the compilation of a classified subject in 
dex of bibliographical and_ reference 
works, and in an attempt to service cer 
tain classified compilations of data which 
we have received from the Bibliographi- 
cal Planning Committee. In short, we 
have endeavored, without competing with 
the existing reference departments of 
Philadelphia libraries, to place ourselves 
in a position to render some assistance 
when subject inquiries come to us, and 
particularly to route these subject in- 
quiries into the best channels in_ the 
Philadelphia area so that they may in 
due course receive the most expert atten- 
tion possible. 

Another inherent difficulty in the de- 
velopment of a bibliographical center 1s 
that it calls for a far more positive and 
active and laborious cooperation than a 
union catalogue does on the part of local 
librarians. We have met with some of 
this difficulty in operating our Biblio 
graphical Center in Philadelphia, and so 
to a number of influential members of 
our group it has seemed that our most 
important function, at least at the present 
stage of development of library coopera- 
tion in this area, should be a work of 
education and promotion for the purpose 
of indoctrinating local librarians with a 
real cooperative spirit and bringing 
about and assisting real cooperative en- 
terprises in the community; and in fact 
a major part of our attention has been 
devoted to this work. 
have held a series of meetings of libra- 
rians at the Center to talk about our 
common problems—not meetings of li- 
brary administrators but rather meetings 


First of all, we 
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of library technicians interested in one or 
another specialty, such as cataloguers, 
reference librarians, business librarians, 
etc. Out of these meetings have emerged 
proposals and plans for various coop- 
erative activities which are germane to 
a bibliographical center and which ought 
to be attempted or at least experimented 
with. For example, one committee has 
produced a simplified local code for inter- 
library lending within the Philadelphia 
area. Its most important feature is per 
haps the provision, under certain restric- 
tions, for a kind of self-service by the 
individuals who are actually to use the 
borrowed books. Another local commit- 
tee has undertaken to make a census of 
research material available on microfilm. 
Most of the material for this file (over 
5.000 items) has already been collected 
Editing is now finished and our first 
check list will be published shortly. Be 
gun as a local compilation for local use. 
this has spread out on our hands until 
it has assumed the dimensions of a na- 
tional union list of microfilms. An- 
other cooperative enterprise to which we 
have come as a result of our group meet- 
ings is an attempt to compile and main- 
tain in connection with the Union 
Library Catalogue a union list of serials, 
showing actual Philadelphia holdings, to 
supplement the forthcoming “Union List 
of Serials”. Still other cooperative en- 
terprises for the Bibliographical Center 
are talked of, such as a community ex- 
change for discarded materials, a central 
exchange for library display material. 
etc. For some of the more advanced 


forms of cooperation, such as coopera- 
tive cataloguing, cooperative purchasing, 
cooperative storage, agreements for the 
avoidance of unnecessary duplication, 
physical consolidation of materials such 


as some files of serials, and the like, we 
have so far met with but lukewarm sup 
port, and it is evident that the instinctive 
conservatism of librarians will onl 
gradually be overcome 

Major decisions must come from our 
principal library administrators and thei 
boards. Steps have recently been taken 
to bring into a single organization all 
the more powerful and influential library 
interests of the community. 
May there has been organized the Phila 
delphia Metropolitan Library Council. Tt 


Since last 


is at present composed of about 90 heads 
of Philadelphia libraries, together with 
a number of other influential professional 
leaders, and there will soon he added a 
goodly number of influential lav mem 
hers of Philadelphia library boards. Th 
organization was completed at a formal 
ineeting in the Free Library of Phila 
delphia on October 6th, 1941. What 
this Council will achieve has yet to he 
determined, but T do not see how it can 
fail to be important, and I hope that it 
will become a highly important factor in 
the cooperative effort of library planning 
in Philadelphia. 

In conclusion, let me say that while, 
as T look back over the past half dozen 
vears, it seems to me that we have ac 
complished much, there is still little 
ground for satisfaction with our present 
position. It is really a task of appalling 
difficulty to get adequate and efficient 
library service for a great citv and met 
ropolitan area out of a multitude of 
libraries which have been built up over 
a period of two centuries without any 
central plan or direction. The situation 
cannot be dealt with by arbitrary deci 
sions, even though they have logic be- 
hind them. We must have the patience 
to proceed slowly by the democratic 




















processes Of persuasion and agreement, 
nd a state of opinion must gradually 
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be created which will see to it that our 
libraries have more adequate support. 


COLUMBIA UNIVERSITY SCHOOL OF LIBRARY SERVICE 
OFFERS COURSE IN LAW LIBRARY ADMINISTRATION 
1942 SUMMER SESSION 


The course in Law Library Admin- 
will be 
onsecutive summer by Miles O. Price 
School of 
(Columbia University. 

Id from July 7th to August 14th, m- 


tration eiven for the sixth 


the Library Service of 


Classes will be 
clusive, with registration on July 2nd, 
srd, and 6th. 

This course, recommended by a Com- 
the Association of 


ittee of American 


law Libraries! and others concerned 

raising the standards of law libra 
ranship, was inaugurated in 1937 by 
Dean C. C. Williamson, 


Libraries and the Dean of the School of 
T 
! 


Director of 


ibrary Service of Columbia University, 
as an experiment in the field of educa 
tion for law librarianship. It is the onl) 

urse offered in Law Library Admin- 
istration in the United States. 

Perhaps the best evidence of the con 
inued popularity and success of Mr. 
Price’s course is the list of more than 50 
the 


who have taken the course in- 


librarians from various parts of 

untry 
cluding the following members of the 
\merican Association of Law Libraries: 
lean Ashman, Law U.ibrarian, Indiana 
University; Ewing C. Baskette, Law 
Librarian, Kentucky ; 
Frances Karr Holbrook, Columbia Uni 
versity Law Library: Adeline J. Clarke. 
Librarian, Montana State Law Library: 


Eunice C. Cox, formerly Law Librarian, 


University of 


Report of the Committee on 


1See Survey and 


Education for Law Librarianship, 29 L. Lis. J. 199, 
at 211 and 219-222 (October 1936). 





Washington University; Margaret B. 
Dailey, formerly Law Librarian, Mont- 
gomery County Law Library, Norris- 
town, Pa.; Mildred J. Doe, Law Li- 
brarian, University of South Carolina ; 
Francis larmer, Law Librarian, T. C. 
Williams School of Law, University of 
Richmond; Helen Hargrave, Law Li- 
brarian, University of Texas; Marcella 
Houlton, Law Librarian, Creighton Uni- 
versity; Herbert J. Allan, Law Libra- 
rian, University of Florida; Gladys E. 
Johnson, Mahoning Law Library Ass'n, 
Youngstown, Ohio; Lena Keller, New 
York County 
Florence W. 


Wisconsin 


Association ; 
University of 


Lawyers’ 
Lanning, 
Law Library; John L. 
Lewis, Law Librarian, College of Wil- 
liam and Mary; Raymond C. Lindquist, 
law Librarian, New York Law Insti- 
tute; Wanda Miller, Law Librarian, 
Office of General Counsel, U. S. Treas- 
ury; Everett H. Northrop, Assistant 
State Supervisor, W. P. A. Library Ex- 
tension and Assistance Project in Al- 
bany, New York; Barbara B. Nugent, 
formerly Law Librarian, University of 
Newark; Leonard Oppenheim, Law Li- 
brarian, Tulane University; Ervin H. 
Pollack, Law Librarian, Hays, Podell & 
Shulman, New York City; 
A. Prince, Acting Law Librarian, Office 
of Solicitor, U. S. Department of In 
terior; Frederica H. Trapneil, Libra- 
du Pont de Nemours & Com- 


Huberta 


rian, E, I. 


(Continued on page 178) 





130 LAW LIBRARY JOURNAL Vol. 3 


RES JUDICATA* 


By BETHUEI 


Vember of the 


This is a thorny subject, full of diffi- 
culties and inconsistencies. Intended to 
check litigious tendencies and to secure 
a measure of peace in the courts, saving 
them for the current rather than the old 
issues, the rules of res judicata are them- 
selves a fertile, a perennial source and 
subject of controversy. So acutely true 
is this that one endeavoring for the first 
time to explore the whole of res judicata 
finds himself alone and lost, bewildered, 
in a maze of decisions, literally scores of 
them in every major jurisdiction, touch- 
ing every branch of the law. For, un- 
like the substantive and 
subjects so expertly and interestingly 


procedural 


presented by my predecessors in_ this 
series, res judicata is not the law in an 
ordinary sense; it is the unwritten ex 
pression of a basic concept of organized 
society that a purpose of the law, and 
thus a function of the courts, is to bring 
controversy to an orderly and peaceful 
conclusion, 

T have said that res judicata is an un- 
written expression of a peaceful pur- 
pose. This is not quite true; here and 
there the rules have been formulated in 
writing ; and we now have in the drafts 
of The American [Law Institute's Re- 
statement of the Law of Judgments ef- 
fective promise of an authoritative, com- 
prehensive written treatment of all of 
res judicata, with precise statements of 


*A lecture delivered March 24, 1942 before the 
Association of the Bar of the City of New York 
under the auspices of its Committee on Post-Admis- 
sion Legal Education. 

+1 am indebted to my associate John P. Corcoran, 
Ir. for invaluable assistance. 


M. WEBSTER? 


N eu York Bar 


the principles and rules and the lum 
nous Comment of the Reporters, Profes 
sors Scott and Seavey of the Harvard 
Law School. If one is looking for sig 
nificant development in the law, he will 
do well to turn first to these drafts—and 
soon, I hope, to the definitive Restate- 
ment—rather than to the decisions of 
the courts or the texts; for the Reporters 
have managed with striking success to 
cut through the maze I have mentioned, 
to organize and rationalize a most diff- 
cult subject. 

This paper would be redundant, and 
perhaps impudent, with any such com- 
plete and definitive source as the Re 
statement imminently available, were 11 
not for our knowledge as common law 
lawvers that, despite the Restatement, 
we shall have to continue as before to 
search the reports for the analogies and 
distinctions, for the raw materials, nec 
essary for our pleadings and briefs. This 
is not a comforting thought ; for the sub 
ject is, as I said, a thorny one, and 1 
would be so much easier to rest on th 
Restatement than to spend this evening 
peering among the law reports for cases, 
with facts, without which judges and 
lawyers schooled in the methods of the 
common law are unable fully to com- 
prehend mere principles and rules. 


THE MEANING OF Res JUDICATA 
IN GENERAL 


In the time we have we cannot hope. 


however adventurous, to search the 
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whole maze, looking for light and exits 
and hidden treasure; the most we can 
do is to attempt to fix the principal land- 
marks and then hurry down a few of the 
paths most likely to pass near the fa 
miliar and desired places.! 

Because it is certain to be our com 
mon starting place on future journeys, | 
go to the Restatement. The principle as 
to personal judgments is 

“Where a fair opportunity has been af 
orded to the parties to litigate a claim be 
ore a court which has jurisdiction over the 
parties and the cause of action, and _ the 
ourt has finally decided the controversy, 
le interests of the state and of the parties 
require that the validity of the claim and 


any issue actually litigated in the action 
hall not be again litigated by them.”2 


lhe analogous principles as to judg- 
ments in rem and quasi in rem should 
he mentioned to indicate the bounds of 
our search; there will not be time this 
evening to refer to them again. 

The statement of the principle affect 
ing personal judgments is, of course, de 
lusively simple. The rule, based on the 
principle, is that a valid and final per- 
sonal judgment is conclusive between 
the parties*—but what is “valid”, what 
“final”, who are “parties”, and in what 
way and to what extent is a judgment 
“conclusive”? For the answers to these 
and other questions we must look to the 
cases; but before doimg that it is desir- 
able, by way of preparation, to examine 
with a faster lens what it is we are talk 
ing about, and to be certain of our terms. 


‘The standard text is FREEMAN, JUDGMENTS (Sth 
ed. 1925). The best general article ts von Moschzis- 
ker, Res Judicata (1929) 38 Yare L. J. 299. For a 
comparative and historical study, see Millar, The 
Premises of the Judgment as Res Judicata in Con- 
tinental and Anglo-American Law (1940) 39 Micn. 
l.. Rev. 1, 238. See also Arnold, Trial by Combat and 
the New Deal (1934) 47 Harv. L. Rev. 913, 925-6 

* RESTATEMENT, JUDGMENTS (Tent. Draft No. 1, 
1941) $301. 

‘Td. $308 
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And here again, in the interest of a 
common idiom, I resort to the Restate- 
ment. In Comment on the general rule 
it is said :4 


“Where a valid and final judgment for 
the payment of money is rendered in favor 
of the plaintiff, the claim is merged in the 
judgment é 

“Where a valid and final judgment on 
the merits is rendered in favor of the de 
fendant in an action for the recovery of 
money, the judgment is a har to a subse 
quent action on the claim... .” 

“A judgment, whether in favor of the 
plaintitt or of the defendant, may have a 
further effect. In a subsequent action be 
tween the parties on a different claim, the 
judgment ts conclusive as to issues raised 
in the subsequent action if those issues were 
actually litigated and determined in the 
prior action. ‘This eftect of the judgment 
is in the Restatement of this Subject called 
a collateral estoppel. It is sometimes called 
‘an estoppel by verdict,’ but that phrase is 
misleading since it is not a verdict but the 
judgment which is conclusive upon the 
parties in subsequent controversies, .. .” 

“Where an issue is actually litigated and 
determined in an action, the determination 
is conclusive in any subsequent action be 
tween the parties based upon the same 
cause of action. Ordinarily, after a judg 
ment is rendered in an action, the cause of 
action is extinguished by the judgment, and 
it is immaterial what issues were actually 
litigated. Where, however, a judgment fo 
the defendant is not upon the merits, the 
plaintiff is not precluded from maintain 
ing an action on the same cause of action; 
but in such a case the matter actually liti 
gated and determined in the action is res 
judicata, and is binding upon the parties 
in a subsequent action based upon the same 
cause of action... . The term ‘direct es 
toppel’ is used in the Restatement of this 
Subject to indicate that the binding effect 
of a judgment as to matters actually lit 
gated and determined in one action applies 
to a subsequent action between the parties 
based upon the same cause of action, where 
the plaintiff is not precluded from main 


Id. §308, comment (a), (b), (c), (d). For an 


admirable summary see opinion of Circuit Judge 
Goodrich, one of the Advisers on the Restatement of 
the Law of Judgments, in Caterpillar Tractor Co. v. 
International Harvester Co., 120 F. (2d) 82, &4 
(C. C. A. 3rd, 1941). 
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taining such an action by the extinguish- 
ment of his cause of action under the rules 
as to merger and bar.” 


Enough has been said, I think, to dis- 
tinguish res judicata from analogous 
doctrines and rules. Unlike stare de- 
cisis, res judicata applies only to the 
parties and those indelicately described 
by us as their privies; and res judicata 
is at least theoretically mandatory when 
raised by pleading or evidence. 

Res judicata is not estoppel in any 
ordinary sense; it is available as a de 
fense without particular reference to 
acts of the parties or equitable considera- 
tions—because, presumably, public pol- 
icy prefers to end a quarrel. Nor is res 
judicata to be confused with the rules 
respecting election of remedies or law of 
the case. 

Res judicata is not confined to the 
judgments of the courts in the state or 
jurisdiction where it is invoked; the 
rules are of general application, reaching 
the final decisions of all tribunals acting 
judicially—even justices’ courts, munic 
ipal courts in summary proceedings, and 
to some extent administrative tribunals 
acting in judicial capacity. 


EXAMPLES OF COLLATERAL ESTOPPE! 


Merger and bar are usually clear 
enough; the plaintiff is precluded from 
subsequently maintaining a second ac 
tion based on the same transaction if the 
evidence needed to sustain the second 
would have sustained the first.° The 
corollary is that a party may not split 
his cause of action; he may not sue 
again on facts and claims available but 
not asserted in the first action. 


& RESTATEMENT $324. Lipkind v. Ward et al., 256 
App. Div. 74, 8 N. Y. Supp. (2d) 832 (3rd Dep’t 
1939). 


It is collateral estoppel that is the 
chief source of difficulties—so much so 
that an examination of a few of the cases 
is Indicated. Merger and bar are, as we 
have seen, absolutely conclusive, but col 
lateral estoppel operates with reference 
to suit on a second cause of action to 
conclude only issues of fact and of lay 
actually litigated in the first 

Che well known case of Cromwell \ 
County of Sac® is a good illustration of 
collateral estoppel. In a prior suit on 
coupons which had been attached to 
bonds issued by the county there was a 
judgment for the county. The Supreme 
Court of the United States affirmed, 
holding that there was sufficient evi 
dence of illegality in the inception of the 
honds to call upon the holder to show 
that he had given value for the cou 
pons, which he failed to do. In this suit 


on the bonds and coupons attached to 


them it was held that, while the plaintiff 


was estopped by the prior judgment to 
aver that the bonds were valid as against 
the county, he should be permitted to 
show that he received the bonds and the 
coupons tn suit before maturity for value 

a fact alleged but not actually litigated 


in the prior suit on other coupons 


Mi Justice Field said: 


. Where it is sought to apply the estoppel 
of a judgment rendered upon one Cause Ol 
action to matters arising in a suit upon a 
different cause of action, the inquiry must 
always be as to the point or question actu 
ally litigated and determined in the original 
action, not what might have been thus liti 
determined Onl 
inatters is the judgment conclusive in an 


] 


gated and upon such 


other action.”* 


4 U. S. 351 (1876) Cf 
Company v. Tyler Mining Company, 157 
(1895) 


Id. at 353 


Last Chance Minuy 
s; U.S. 68 




















lf it is our purpose this evening to 
seck the rationale of collateral estoppel, | 
suggest that it may be found in the fol- 
ving Statement: 
“Various considerations, other than the 
tual merits, may govern a party in bring 
forward grounds of recovery or de 
ence im one action, which may not exist 
another action upon a ditlerent demand, 
wh as the smallness of the amount or the 
alue of the property in controversy, the 
litiiculty of obtaining the necessary evi 
nee, the expense of the litigation, and his 
vn situation at the time \ party acting 
on considerations like these ought not to 
precluded from contesting in a subse 


ent action other demands arising out of 
8 


same transaction 

\ case of importance to us, because 
represents the effort of Chief Judge 
(Cardozo to introduce the enlightened 
doctrine of the Cromwell case into New 
York law, ts Schuylkill Fuel Corporation 
v B. & ©. Nteberg Realty Corporation 
‘al* In separate actions on a contract 
buy coal from the plaintiff, the de 
iendants insisted that liability was sev 
ral, not joint, and that none might be 
held for coal delivered to the others. In 
4 prior action between the same parties 
judgment was recovered against the de- 
iendants jointly for coal delivered at 
times; the same contract was 
the nature of the promise (1.e., 
its quality as joint or several) was the 
controversy; and the 
That decision 


other 


pleaded 


subject of the 
court held it to be joint. 
was res judicata. But in one of the 
present actions (before the Court of 
\ppeals on affirmance of summary judg- 
ments for the plaintiff) there was a 
counterclaim for reformation of the con- 


tract on charges of mistake and fraud. 


SJd. at 356. 
'250 N. Y. 304 (1929). Accord, Larme Estates, 
In v. Omnichrome Corporation, 275 N. Y. 426 


(1937) 
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In the action alleging mistake and fraud 
the judgments of the lower courts were 
reversed because those issues had not 
been contested before; in the other ac- 
tions the judgments below for the plain- 
tiff were affirmed. 

In the cases just described the rules 
are clearly stated and fairly applied, with 
results that are consistent with the pur- 
pose that brought them into action. 
There are cases, however, that offend 
one’s sense of justice; that suggest that 
the New York courts have not fully 
comprehended the distinction between 
collateral estoppel and other forms of 
res judicata, or that the rules should be 
relaxed when it is apparent that strict 
application would result in unjust en- 
richment. 

Such a case is Fairview-Chase Cor- 
poration v. Scharf et al2® Property 
leased by the plaintiff proved to have a 
depth of only about one-third of that 
indicated in the lease. In the answer in 
an action, charging fraud, for recovery 
of the payment made on the execution 
of the lease, there was a defense that in 
a summary proceeding against the plain- 
tiff in the Municipal Court, in which 
he filed no answer, the plaintiff had 
been dispossessed. The action was 
tried at Special Term, evidently by con- 
sent, and resulted in judgment for the 
plaintiff. Notwithstanding palpable in- 
justice, the judgment was reversed, on 
the authority of a decision of the Court 
of Appeals rendered in 1896,'! on the 
ground that the order in the summary 
proceeding was “an adjudication, con- 
clusive in favor of the landlord 


that there was a valid and subsisting 


10225 App. Div. 232, 232 N. Y. Supp. 530 (lst 
Dep't 1929), aff'd 254 N. Y. 55. ; 

11 Reich v. Cochran, 151 N. Y. 122 (1896). Cf. 
Meyerhoffer v. Baker, 121 App. Div. 797, 106 N. Y. 
Supp. 718 (1st Dep’t 1907). 
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tenancy.” [t was said that even though 
the plaintiff could not have secured af 
firmative equitable relief by counter 
claim in the Municipal Court, he could 
have set up deceit as a defense. 

In this discussion we have assumed 
that the decision on an issue asserted as 
res judicata in the second case was mate 
rial to the judgment in the first case. 
Of course, if this was not so, the rule 
does not apply.?* 

We should pause long enough to note 
a procedural aspect of collateral estoppel 
which distinguishes it from merger and 
bar. Whereas merger and bar must be 
pleaded as a defense, this is not true of 
collateral estoppel. The judgment in a 
prior suit on a different cause of action 
is regarded merely as evidence of the 
determination of issues in the prior 
action which are the same as issues in 
the subsequent action. As evidence it is 
conclusive, but as evidence it need not 
be pleaded.*® 


(COLLATERAL ESTOPPEL— TAX CASES 


Many interesting examples of collat 
eral estoppel and other aspects of res 
judicata may be found among the tax 
cases, State and Federal.'* But we must 
hurry on, stopping just long enough to 
examine specimens that indicate the drift 
of the vein. 

One of these 1s United States v. Stone 
& Downer Company ct al’ This was 
a proceeding by certiorari to review the 
judgment of the United States Court of 
Customs Appeals in the classification for 

12 Karameros v. Luther, 279 N. Y. 87 (1938). 

13 Krekeler v. Ritter, 62 N. Y. 372 (1875). See 
Tillman v. National City Bank of New York, 118 F. 
(2d) 631 (C. C. A. 2d, 1941) for an indication of 
the practice under Rule 8(c) of the Federal Rules of 


Civil Procedure 


4 For a full discussion see Griswold, Res Judi 
: 7 | 


cata in Federal Tax Cases (1937) 46 Yare L 
1320. 
18274 U. S. 225 (1927) 


duty of certain importations. A similar 
case between the same parties, involving 
the same questions and importations of 
similar merchandise, was decided ad 
versely to the Government in November 
1923. Recognizing that the rules of res 
judicata apply to tax cases, although th: 
clam for refund or deficiency for one 
vear is different from the claim for an 
other year, the Court observed that be 
tween 1909 and 1914, when the Court of 
Customs Appeals was the court of last 
resort in such matters, with power to 
make its own rules and to determine the 
effect of its own judgments, it had estal) 
lished the practice that the finding of 
fact and the construction of the statute 
and classification thereunder, as agains' 
an importer, was not res judicata in r 
spect of a subsequent importation i) 
volving the same issues of fact and the 
same question of law: and the Court held 
that there were special reasons for lim 
iting the finalitv of the conclusion in 
customs controversies to the identical 
Importations and that res judicata would 
hot apply.'® 

\nother specimen is 7ait vo Hiestern 
Varyland Railway Co™ 
the company’s income tax for 1918-19 


In computing 


the Commisstoner refused to allow as 
a deduction an amortized proportion of 
the di count on sales of bonds by pred 
The Board of Tax 


the ©n 


CCESSO compamies. 
\ppeals sustained the ruling; 
cuit Court reversed the Board. 

In returns for 1920-22 the company 
neglected to take any deduction for amor 
tization of the bond discount. It made 
timely claim for refund for the three 
vears; the claim was denied and _ the 
company sued the Collector and also th: 


'® The decision is = in RESTATEMENT, JU! 
meNTS (Tent. Draft No. 1) $331, comment e 
7289 UW. S. 620 (1933) 
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United States for refund of the alleged 
overpayment for 1920. Deductions for 
}923-5 were disallowed ; the resulting de- 
ficiencies were paid under protest ; claims 
for refund were disallowed and_ suit 
brought against the Collector. 

The cases were consolidated and tried 
by the District Court without a jury on 
iwreed facts. The District Court found 
that the facets were the same as those 
before the Board in the litigation over 
he 1918-19 taxes, that the parties were 


oncluded by the former decision and 
gave judgment for the company, which 
was affirmed by the Circuit Court and the 
Supreme Court.! 

(One looking for symmetry and con- 
sistency will not find it in these cases. 
The most that can be said is that there 
s some room in res judicata for differ- 
ence of opinion and for exercise of dis- 
cretion—a latitude exemplified by the 
Yione & Downer and Tait cases. 
Tire REQUIREMENT THAT THI 


JupGMent Be Fina 


Furning to the question of finality, 1 
mention Bannon vy. Bannon, not  be- 
cause the case itself is striking or of 
any particular importance, but because 
the present Chief Judge made use of 1 
to give clear expression to views affect- 
ing aspects of our subject. On a wife's 
application for temporary alimony in a 
separation action, the referee found, 
after a full hearing, that the parties were 
not legally married because of the in- 
validity, for want of jurisdiction, of a 
llorida decree purporting to divorce the 
wife from another man. The report was 
confirmed. This determination was then 

'SCf. Blair v. Commissioner of Internal Revenue, 


0 U. &. 5.439387). 
19970 N. Y. 484 (1936). 


set up as a bar to separation. Orders 


of the lower courts denying the wife’s 
motion to strike the defense of res judi- 
cata were reversed. 

But for the fact that the case was 
decided otherwise by two courts, it 
would appear to be an imposition on you 
for me to observe that it would seem 
that the marriage relation, 1f denied, is 
an ultimate issue not to be determined 
conclusively by a referee on an applica- 
lion for temporary alimony. The case ts 
important, however, as reaffirming the 
view that, whereas it is only a final judg- 
ment on the merits which prevents fur 
ther contest on the same issue and 
becomes evidence in another action be- 
tween the same parties or their privies, 
final judgment may include any judicial 
decision on a question of fact or law 
which is not provisional and subject to 
change by the same tribunal. The test, 
as stated by Chief Judge Lehman, is: 


the issues which are litigated or may 
be litigated in an action can be finally ad 
judicated only by final judgment on the 
merits. Discontinuance or abatement of the 
action before final judgment leaves the is 
sues open to contest in other litigation, even 
though they had been decided provisionally 
by order entered upon a motion made in the 
action or by interlocutory judgment. 

“The test then is not the form of the 
decision but the nature of the proceedings 
in which the adjudication is made. If in 
such proceedings the jurisdiction of the 
court is limited in scope so that particular 
questions may be decided only provisionally 
or tor a limited purpose, a decision in any 
form can be given effect only within the 
same limits. Thus ‘a motion to open a de- 
fault for any reason is generally addressed 
to the discretion of the court, and is in its 
nature interlocutory. Such a motion can 
never result in a decision of the issues in- 
volved in the controversy, since it 1s always 
predicated upon the fact that the default- 
ing party has lost the opportunity to present 
the issue to the court, and the question al- 
ways is whether the party applying should 
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be permitted to plead.’ . On the other 
hand, an order entered upon the report of 
a referee on a motion to cancel a judgment 
is conclusive adjudication ‘so far as it cov- 
ers what was actually and necessarily tried 


20 


on that reference.’ 
There are many kinds and forms of 
pre-trial applications and decisions; 
some go to the merits, and are to that 


If we 
had the time it would be interesting to 


extent conclusive, others do not. 
examine a number of them. For want 
of time to do this tonight, I have to refer 
you to Chapter 3 of Tentative Draft No. 
1 of the Restatement for suggested rules 
and for very helpful comment. 


PARTIES AND THEIR PRIVIES 


| have reserved the subject of parties 
for more extended comment, not because 
it is essentially more important, but be- 
cause, proliferating rapidly, it probably 
touches daily practice more acutely than 
the others. 


Identity of Parties 


[In order to get our bearings, I sug 
gest that we first consider the require- 
ment that parties be identical or in 
privity, illustrated by two recent Fed- 
eral cases, and then move on as rapidly 
as possible to a series of New York cases 
dealing with the important question of 
mutuality. 

I mention first Sunshine Anthracite 
Coal Co. v. Adkins.*! The Sunshine 
Company filed an application with the 
Coal Commission for exemption from the 
Coal Code. The order of the Commis- 
sion denying the application was affirmed 

Td. at 490-91. 

21310 U. S. 381 (1940). But cf. Sage et al. v 
United States, 250 U. S. 33 (1919); Nunnally 
Inv. Co. v. United States, 36 F. Supp. 332 (Ct. Cl. 


1941), cert. denied 313 U. S. 584. See Note (1941) 
54 Harv. L. Rev. 1080. 


While the Com 
mission proceeding was pending the com 


by the Cireuit Court. 


pany filed suit in this case against the 


Collector to enjoin collection of a tax 
under the Coal Act. 
the earlier case, the Collector filed a sup 


On termination of 


plemental answer in this case asserting 
res judicata as to the status of the coal 
It was held that precise identity is not 
required; that the crucial point is 
whether or not in the earlier litigation 
the representative of the United States 
had authority to represent its interests 
in the final adjudication of the issue in 
controversy; that the Commission had 
such authority; and that its determina 
tion of the status of the coal was res 
judicata in a suit against the Collector. 

Another Federal case 1s Aannel \ 
Kennedy.** A widow sued Kannel for 
damages for the death of her husband by 
the negligence of Kannel. There was 
a verdict against Kannel, who moved for 
a new trial and judgment n. o. v. Later 
Kannel sued Kennedy, administrator of 
the husband, for damages caused by thi 
The former 


case was then settled by payment to thi 


negligence of the deceased. 
widow. Finding that the issues wer 
the same in substance, that the case was 
one in which a liberal application of res 
judicata was justified, the court held that 
the administrator was privy to the 
widow and thus able to invoke the prior 
decision. 

I mention in passing that it is the gen- 
eral rule that the parties in the first 
action must have been adversaries, con- 
testing the issue. for res judicata to oper 
ate in the second; in general a judgment 
in an action in which the parties were 
defendants, both resisting liability on the 
same cause of action, will not conclude 


294 F. (2d) 487 (C. C. A. 3rd, 1937). 




















them in a later action in which one of 
them sues the other.** This is not the 
rule, however, in a subsequent suit for 
contribution where it appears that in the 
prior action the present plaintiff and de 
fendant were joint tort-feasors.*! 

\nother rule deserving reference is 

at a party present in the first action in 
. merely formal capacity, not contesting 
he issue, is not bound in a second action 

which he appears as an active partic- 
ipant.“" Similarly, a judgment against 
ne in his individual capacity is not bind 
ing when he is sued in a representative 
capacity.*° 

Here again I must refer you to the 
Restatement, Tentative Draft No. 2, for 
rules that can only be mentioned this 
evening—rules in respect of persons in 
control but not parties to actions, per- 
“ons on whose account an action is 
brought or defended, class actions, per- 
sons having future interests, actions by 
or against bailor or bailee, successors in 
interest, persons claiming under a sur 
vival, revival or death statute, and so 
orth. 

\n interesting case involving aspects 
of these rules is Davies v. Stumpf et al.** 
The plaintiff and the defendant Rod 
erick were co-executors and the principal 
legatees under the will of Rees. The 
defendants Stumpf & Stumpf were attor- 
nevs for Rees during his lifetime and 
for his estate. In consideration of a 
payment by Roderick, the plaintiff re- 
signed as executrix and gave Roderick 

23 Self v. International Railway Company, 224 App. 
Div. 238, 230 N. Y. Supp. 34 (4th Dep’t 1928). 

24 Employers’ Liability Assurance Corporation, Lim 
ited, of London, England v. Post & McCord, Inc., 
286'N. Y. 254 (1941). 

28 Jasper v. Rozinski, 228 N. Y. 349 (1920); Ger- 
stein v. Fisher, 12 Misc. 211, 33 N. Y. Supp. 1120 
(Super. Ct., N. Y. City 1895). 

26 City Bank Farmers Trust Company v. Silberberg, 
280 N. Y. 424 (1939); Collins v. Hydorn et al., 
135 N. Y. 320 (1892). 

27262 App. Div. 499, 31 N. Y. 
Ist Dep’t 1941). 


Supp. (2d) 1000 
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She then sued in the Surro- 
gate’s Court to compel Roderick to ac- 


a release. 
count. Roderick set up the settlement 
and release; the plaintiff replied with 
charges of fraud. The accounting was 
denied; notice of appeal was dismissed 
The plaintiff then com- 
menced this action for damages against 
Roderick and Stumpf & Stumpf, alleging 
conspiracy to induce her to resign as 
executrix and to release Roderick. Mo- 
tions to dismiss on the strength of the 
Surrogate’s order were denied by Mr. 
Justice Shientag. The Appellate Divi- 
sion held that the Surrogate’s order was 
res judicata as to Roderick, but not as 
to Stumpf & Stumpf because, while they 
were attorneys for Roderick, they were 
not parties to the proceeding in the Sur- 
rogate’s Court, had no right to defend 
(except as attorneys for Roderick), did 
not contest as individuals, and were in 
legal effect mere strangers to the pro- 
ceeding to require Roderick to account. 
(Presiding Justice Martin and Justice 
Dore dissented from the reversal as to 
Roderick. Justice Townley dissented 
from the affrmance as to Stumpf & 
Stumpf. ) 

The decision 
The Surrogate had exonerated Stumpf 
& Stumpf of fraud in connection with 
the services they rendered in the prepa- 
ration and procurement of the settle- 


by consent. 


appears to be sound. 


ment and release—still, as they were not 
parties but acted as attorneys and wit- 
nesses for Roderick, the order as entered 
should not preclude the plaintiff from 
suing them. Paraphrasing Comment of 
The American Law _ Institute’s Re- 
porters,*5 the parties to the proceeding 
in the Surrogate’s Court were those per- 


*8 RESTATEMENT, JUDGMENTS (Tent. Draft No. 2, 
1941) §402, comment b 
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sons named as parties who had a right 
to control the proceeding either person- 
ally, or if not fully competent, through 
persons appointed to protect their inter- 
ests. Having no right of appeal, the 
Stumpis were not parties to the Surro- 
gate’s order and should not as such be 
bound by it; and, if this is so, neither 
should the plaintiff be bound in an action 
against the Stumpfs. 

[ hope it is still true that, however 
influential or active we lawyers may be, 
we do not control litigation in an ulti- 
mate sense so as to be affected by judg- 
ments against our clients. I like to think 
that, as professional men and women, 
we do not “control” but are “instructed” 
by our clients. 


( lass Actions 


\ general discussion of res judicata 
would be incomplete without something 
more than mere reference to class ac- 
tions. For a statement of the rule | 
cannot improve on the Restatement 

“A person who ts one of a class of per 

ons on whose account action is properly 

brought or defended in a_ representative 
action or defense is bound by and entitled 


to the benefits of the rules of res judicata 


with reference to the subject matter of the 
~ 


action.” 

\n invention of equity, the class ac- 
tion, as we all know, is intended to take 
care of the situation in which the per- 
sons affected are so numerous and scat- 
tered as to make it impracticable or 
impossible to join all of them as plain- 
tiffs or defendants. If in this sittation 
there is a true class,—that is, substantial 
identity of interest among the persons 
suing or being sued as a class and those 


2° Tent. Draft No. 2, §409. 





who do not appear personally or by rep- 
resentatives of their own choice, —and if 
the interests of such absent persons are 
fairly represented by the parties to the 
action, then, in the interest of disposing 
of litigation without undue delay or ex 
pense or confusion, res judicata applies 
in respect of all persons having a com 
mon stake in the litigation. Of course, 
persons bringing or defending the action 
are not really authorized by the class; 
they must, however, purport to act for 
all, and any person in the class must be 
permitted to participate. Familiar types 
are taxpayers suits, utility consumers 
suits, shareholders suits. 

It is impossible this evening to go into 
the subject in detail, but | must call your 
attention to a case decided by the 
Supreme Court of the United States in 
1940, namely, Hansberry et al. vy. Lee 
et al Ina prior case a landowner, in 
behalf of herself and other property 
owners in like situation, brought suit 
against certain individuals to enforce an 
agreement in which it was stipulated that 
ne land in a certain area should be sold, 
leased to, or permitted to be occupied 
by any colored person. The agreement 
required approval of owners of 95% ot 
the frontage in the area, and it was stip- 
ulated in the prior case that this condi- 
tion had been satisfied. It was held in 
that case that the agreement was a 
covenant running with the land, binding 
all the land within the area in the hands 
of parties to the agreement and those 
claiming under them, including the de- 
fendants. 

In the present suit to enjoin’ breach 
of the restriction agreement it was al- 
leged that certain defendants, who were 
colored, had, with the aid of the other 


# 311 U. S. 32 (1940). 














defendants and with knowledge of the 
agreement, acquired and were occupying 
land formerly belonging to an owner who 
had signed the agreement. ‘To the de- 
lense that the agreement had never be- 
come effective because the owners of 
05°) of the frontage had not signed it, 
the plaintiffs pleaded that the issue was 
res judicata by the decree in the prior 
suit. The defendants then pleaded that 
they were not parties to the prior suit, 
that refusal of the right to litigate the 
issue as to performance of the condition 
precedent to the restriction agreement 
would be a denial of due process. Though 
it was found on the trial that owners 
of only 54% of the frontage had signed, 
the Illinois court ruled that the issue was 
res judicata. 

The judgment of the Supreme Court 
of Hlinois affirming the ruling of the trial 
court was reversed by the Supreme 
Court of the United States. The Court 
held that when a judgment of a state 
court ascribing to the judgment of an- 
other court the binding effect of res judi- 
cata is challenged for want of due proc- 
ess it becomes the duty of the Supreme 
Court to examine the course of proce- 
dure to ascertain whether the litigants 
whose rights had thus been adjudicated 
had been afforded such notice and oppor- 
tunity to be heard as are requisite to due 
pre wess.3! 

Examining the Illinois actions, the 
Court found that those allegedly bound 
by the restriction agreement would not 
constitute a single class in any litigation 
brought to enforce it. Signers of the 
agreement or their successors suing to 
enforce it could hardly be said to repre- 
sent the interests of signers or their suc- 
cessors who challenged it. Finally, the 


nId 


at 40 
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Court said that in seeking to enforce the 
agreement the plaintiffs in the first suit 
did not represent the defendants in the 
second action whose interest was in re- 
sisting performance. The defendants in 
the first suit were not treated by the 
pleadings or 
others or as foreclosing by their defense 


decree as representing 
and, even though 
did 
that their interest in defeating the re- 
their interest in 


the rights of others; 


nominal defendants, it not appear 


striction outweighed 


establishing its validity.*" 


Mutuality 
This leads us, with some gaps,—I 
might say gasps,—to the doctrine of 


mutuality to which I should like to de- 
vote several minutes because of confu- 
Per 


haps the best opening is to state a few 


sion in the New York decisions. 


of the cases. 

The leading case is Elder v. New York 
and Pennsylvania Motor Express, 1nc.** 
There was a trial of two consolidated 
actions for property damage growing out 
of a collision of trucks owned by an ex- 
press company and a trucking company, 
resulting in a verdict for the trucking 
company. The driver for the trucking 
company then sued the express company 
for personal injuries, claiming that the 
previous judginent was res judicata on 
the issues of negligence and contributory 
negligence. It was held that the first 
judgment was not conclusive against the 
express company. 

This seems clear enough. ‘The test is 
identity of parties and mutuality, not 
And it 


identity of issues. seems fair. 


Jd. at 45-6. 

3284 N. Y. 350 (1940). Cf. Liberty Mutual Ins 
o. v. George Colon & Co., Inc., 260 N. Y. 30 
3 ~ 


C 
(1932); Wolf v. Kenyon, 242 App. Div. 116, 273 


Supp. 170 (3rd Dep’t 1934) 
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For, if the driver was not bound by res 
judicata because he was not a party or 
privy to the suit between the express 
company and the trucking company, it 
would seem unjust to bind the express 
company in a subsequent suit brought by 
the driver. At least this is the rationale 
of mutuality. 

But the rule is not as simple as it 
sounds. The Court of Appeals recog 
nizes an exception which is difficult to 
state in terms of its decisions. The ex 
ception, as stated in Bigelow vy. Old 
Dominion Copper Mining and Smelting 
Co.,°* is that where the liability of the 
defendant (say, the owner of an auto- 
mobile) is dependent on the fault of one 
exonerated in a prior suit (say, the 
driver), on the same facts, when sued 
by the same plaintiff, res judicata ap- 
plies. The reason is that if the second 
defendant was required to pay he would 
be entitled to indemnity from the suc 
cessful defendant in the first action. 

The Court of Appeals said (in the 
Elder case) that it applied the “principle” 
of the exception in Good Health Dairy 
Products Corporation of Rochester v. 
Emery.** There was a collision of an 
automobile and a truck. In the first suit 
the driver of the automobile recovered 
judgments for personal injuries against 
the owner and driver of the truck. In 
the second suit by the owner and driver 
of the truck against the owner and drive: 
of the automobile, the defendants en- 
deavored to plead res judicata. The 
Court of Appeals held that the owner of 
the automobile (who was not a party to 
the first action), as well as the driver, 


% 225 U. S. 111, 127 (1912). 

33275 N. Y. 14 (1937). Ejissing Chemical Co. v. 
People’s National Bank of Brooklyn, 205 App. Div 
89, 199 N. Y. Supp. 342 (2d Dep’t 1923). 





was entitled to plead the first judgments 
The Court said: 


It is true that Mary C. Emery [the 
owner of the automobile], not being a party 
to the earlier actions, and not having had 
a chance to litigate her rights and liabilities, 
is not bound by the judgments entered 
therein, but, on the other hand, that is not 
a valid ground for allowing the plaintifi 
to litigate anew the precise questions which 
were decided against them in a case in 
which they were parties.”’%8 


It is difficult to reconcile the decision 


in the Good Health case with Haverhill 
v. International Railway Company." 
The driver of a truck obtained a judg 
ment against the defendant for personal 
injury. The owner of the truck then 
sued the defendant for property damage. 
On the trial of the second action, the 
truck owner offered the record in the 
first action between the driver and the 
defendant, claiming that it was a deter 
mination of the issues of negligence and 
contributory negligence... Reversing judg 
ment on a directed verdict for the plain 
tiff, the court said that the relation of 
master and servant existing between the 
plaintiff and the driver did not create 
such privity that the master was entitled 
to regard the driver’s action as dete: 
minative of the issues in the action in 
which the master was plaintiff. 

In the Good Health case res judicata 
was used defensively, in the Heverhill 
case it was attempted to be used affirm- 
atively. his is a difference, to be sure, 
but not a very satisfactory distinction. 

Something can be said for a rule unde: 
which identity of issues would be the 
sole test: A defendant who has had a 

%6 Jd. at 19. See Note (1941) 54 Harv. L. Re\ 
889, referring to the Elder case as an “apparent 
repudiation of the board rule announced in the 
Good Health case.” 


87217 App. Div. 521, 217 N. Y. Supp. 522 (4th 
Dep’t 1926), aff’d 244 N. Y. 582 




















day in court should not be enabled to 
put off the day of reckoning with other 
claimants by compelling them to reliti- 
vate the same issue. On reflection, how- 
ever, | think you will agree with me 
iat in general mutuality is an essential 
safeguard to res judicata. The organi- 
zation of the courts and the vicissitudes 
{ litigation are such that injustices 
vould often result from allowing a judg 
ment for one party on one claim to bind 

defendant in subsequent suits in the 
ue or other courts by other parties. 

But mutuality is not a requirement to 
le applied inexorably. There is merit 

the exception to the rule barring a 
party who has unsuccessfully sued an 
indemnitor (that is, one primarily liable 
for a tort or breach of contract) from 
suing an indemnitee (a person second- 
arily liable) who, if he iost, would be 
entitled to indemnification by the de- 
And these 
are the views expressed in the Restate- 
ment.38 


fendant in the first action. 


Kes JUDICATA AND JURISDICTION 


A few words in conclusion about res 
judicata and jurisdiction of the person 
and of the subject matter. 

A judgment against a defendant over 
whom the court has no jurisdiction is 
But in case a defendant appears 
specially to object that the court is with- 
out jurisdiction over him, the court ac- 
quires jurisdiction to determine the ques- 
tion of fact and law raised by the 


void. 


*’ Tent. Draft No. 2, §§419-22. For other excep- 
tions, see Caterpillar Tractor Co. v. International 
Harvester Co., 120 F. (2d) 82 (C. C. A. 3rd, 1941) 
(person secretly in control of defense); Schindler v. 
Royal Insurance Co., 258 N. Y. 310 (1932) (crim- 
inal conviction admissible in civil suit); cf. Roach v. 
Yonkers Railroad Co., 242 App. Div. 195, 271 N. Y. 
Supp. 289 (2d Dep’t 1934) 
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objection and such determination, even 
though erroneous, is res judicata be- 
tween the parties to the suit.* 

This is a reasonable application of the 
principles of res judicata; in the interest 
of ending litigation a defendant is pre 
cluded after he has had his day in court 
on the jurisdictional question submitted 
by him. 

Similarly, the determination of a court 
having jurisdiction of the parties that it 
has jurisdiction of the subject matter 
may be—but is not always—res judi- 
A relatively easy case on the facts 
A husband sued for 
a divorce in Virginia. The wife filed a 
plea to the jurisdiction, claiming that 
neither she nor the husband were domi- 


cata. 
is Davis v. Davis.*° 


ciled in that state. The plea was over- 
ruled after hearing and a_ divorce 
granted. It was held by the Supreme 
Court of the United States that the Vir- 
ginia decree was entitled to full faith 
and credit and was binding on the wife ° 
in a subsequent action in the District of 
Columbia. 


The holding is consistent with the prin- 
ciples underlying res judicata: There 
was notice and hearing and a day in 
court on the issue submitted. We can 
accept the Davis case as socially desir- 
able and fair to the parties. 


A recent extension of the doctrine is 
not to rationalize. In Chicot 
County Drainage District v. Baxter State 
Bank et al.,* a suit to recover on bonds 


sO easy 


_ ® Baldwin v. lowa State Traveling Men’s Associa- 
tion, 283 U. S. 522 (1930); cf. United States v. 
United States Fidelity & Guaranty Co. et al., 309 
U. S. 506 (1939). 

#305 U. S. 32 (1938). Cf. Andrews v. Andrews, 
188 U. S. 14 (1903). 

_ 308 U. S. 371 (1940). Accord, Stoll v. Gott- 
lieb, 305 U. S. 165 (1938); Lewis v. City of Lock- 
port, 276 N. Y. 336 (1938). 
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of the Drainage District, the defendant 
pleaded a decree in a prior proceeding 
instituted by the Drainage District to 
effect a statutory readjustment of its in- 
debtedness. The evidence in the present 
suit showed the plaintiffs’ ownership of 
the bonds and that they had notice of 
the prior proceeding. The lower courts 
ruled in favor of the plaintiffs on the 
ground that the prior decree was void 
because, subsequent to its entry, the 
Supreme Court of the United States had 
declared the statute under which the 
court had acted in the prior case uncon- 
stitutional. Finding that all of the ele- 
ments of res judicata were present, the 
Supreme Court reversed. No question 
had been raised in the prior proceeding 
as to the regularity of the court’s action ; 
the plaintiffs in the present suit had had 


full opportunity to present objections to 


the proceeding and to the validity of the 


statute; the parties and the court as- 
sumed that the statute was valid: and 
there was no attempt to review the de- 
circumstances Chief 


cree. In these 


Justice Hughes said: 
“The 
whether respondents, having failed to raise 


which 
they were parties and in which they could 


remaining question is simply 


the question in the proceeding to 
have raised it and had it finally determined, 
were privileged to remain quiet and raise it 
in a subsequent suit. Such a view is con 
trary to the well-settled principle that res 
judicata may be pleaded as a bar, not only 
actually 


right asserted in the 


as respects matters presented to 
sustain or defeat the 
earlier proceeding, ‘but also as respects any 
other available matter which might have 


been presented to that end.’ "42 


This is a square holding and has not 
been overruled, but its application has 


<2 Jd. at 378 


Vol. 35 
heen restricted. It is not vet the law 
that in all cases a determination of juris 
diction over the subject matter is res 
judicata even as to issues that were not 


but might have been litigated. 


CONCLUSION 


At the end of this essay | am reminded 
of the astronomer at Harvard who de 
votes spare time to the study of ants. 
This is not one of the throbbing sub 
jects of the law. Its beauties are not 
visible in the heavens; rather, they un- 
fold to the patience and discernment of 
the microscopic eye. 

But 
thought that, even now, when peace is 


there is some comfort in the 
far away, when our hold on the great 
ideals has become attenuated, repose on 


And 


so we have spent this time together con- 


a small scale is worth striving for. 


sidering res judicata as a means of end- 
ing controversy in the courts; and by its 
tendency to secure this end it must be 
tested. 

We had 


through the rules and cases that there 


have to move so rapidly 
has been little opportunity for pause and 
judgment. We can say, I think, that in 
general the rules are good, but that they 
must be thoroughly understood and pre 
cisely applied to the facts in each case. 
Finally, it seems to me that it should be 
accepted now that res judicata is not a 
law of nature, inexorably applied, but 
that in each case the primary purpose, t 
terminate litigation, should be tempered 
by consideration of the ultimate object 
of the courts—to do justice. 

* Kalb et wx. v. Feuerstein et ur., 308 UL S. 435, 
438-9 (1940); United States v. United States bi 
delity & Guaranty Co. et al., 309 U. S. 506, 514 
(1940); Jackson v. Irving Trust Co. et al., 311 U.S 
494 (1941) For a comprehensive review see Boskey 
and Braucher, J/urisdiction and Collateral Attack 
October Term, 1939 (1940) 40 Con. L. Rev. 10ue 


Note Kes Judicata and Jurisdiction: The Bootstrat 
Doctrine (1940), 53 Harv. L. Rev. 652 
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Developments in real estate law, like 
those in most other branches of the law, 
have grown out of the economic condi- 
tions of the last decade. The preceding 
twenty years had seen a tremendous de- 
velopment of investment in real prop- 
erty. At the beginning of that period, 
real estate investments were largely con- 
fined to lending institutions, individuals 
As the tendency to 


and small groups. 


erect so-called “skyscrapers” and other 
increased, the 
the 


Certain 


structures 
financing 


monumental 
demand — for exceeded 
sources previously available. 
lending institutions and = organizations 
sought—probably for the most part im 
good faith—the vast field of small sav- 
ings to provide the necessary funds. 

the financial disaster of 
The 
organizations that had underwritten or 
sold the investments had made no ade- 


Following 
1929 a condition of chaos existed. 


quate provision for solving the prob- 
They had foreseen only 


lems of retreat. 
the possibility of scattered problems 
which up to then had been provided for 
principally by their 
With these resources exhausted, the in- 
vestors were left an unorganized horde. 
Most of them had dwelt in a paradise 
of erroneous belief that as to safety their 
investment differed only from an obliga- 
tion of the 
more income through a higher interest 


own resources. 


Government by providing 


A lecture delivered April 21, 1942 before The 
Association of the Bar a the City of New York 
under the auspices of its Committee on _ Post- 
Admission Legal Education. 


Many of these investors were 


ready to rend those they regarded as 


rate. 


false prophets. 

These investments were mostly of 
two classes—(a) certificates sold to in- 
vestors, mostly by corporations which 
guaranteed their payment, representing 
shares in large mortgages and which, 
for convenience, may he called “guar- 
anteed certificates’, and (b) 
sued under and secured by corporate 


bonds is- 


mortgages. 
The situation in respect to guaranteed 
certificates became acute in New York 
before 1933. The corporations which 
had issued the certificates were then in 
financial difficulty, most of those in New 
York having been taken over by the Su- 
perintendent of Insurance to whose jur- 
isdiction they were subject. Except as 
a de facto custodian of the assets of these 
insolvent companies, the powers of the 
Superintendent of Insurance were not 
clear. In an attempt to make progress 
in protecting the interests of the inves- 
tors in guaranteed certificates so that the 
respective mortgages in which they were 
entitled to share might be properly ad- 
ministered and realized upon to the larg- 
est extent afforded by the underlying 
security, legislation was sought. 
The so-called Schackno Act! 
enacted in 1933 as an emergency mea- 
The guaranteed certificates had 
almost every instance 


Was 


sure. 
been issued in 


Laws of 1933; 65 McKINnNeEy’s 


1796-1807. 


‘Ch. 745 of the 
ConsoLipATED Laws, Secs. 
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without any specific contractual provi- 
sion for any administration in time of 
The guarantee corporations 
which had issued had 
made no such provision either in the 


trouble. 
the certificates 


certificates or in any other document, 
presumably with the idea that real es 
tate values in general would always be 
immune to any such extensive decline as 
was actually realized in the depression 
the guaranty alone afforded 
sufficient protection. The Schackno Act 
applied only to interests in mortgages 
guaranteed by title and mortgage guar- 
It empowered the 


and _ that 


antee corporations.* 
Superintendent to collect all sums _be- 
coming due on the mortgages, to fore- 
close them and acquire the mortgaged 
property and otherwise to protect, as far 
as possible, the holders of the guaranteed 
certificates. It provided, as machinery 
for reorganization, for the presentation 
either by the Superintendent or by the 
holders of one-third in principal amount 
of the guaranteed certificates sharing in 
any mortgage of a plan for the “read 
justment, modification or reorganization 
of the rights of all holders” of such cer 
tificates and “the modification, readjust 
ment or liquidation” of the mortgage 
against which certificates were issued.* 
Provision was made for consideration of 
such a plan by the Supreme Court after 
notice to certificate holders and for ap- 
proval by the court of any such plan af- 
ter the filing of consents thereto by the 
holders of two-thirds in principal amount 
of the guaranteed certificates involved 
in the case. This law, enacted as emer 
gency legislation, encountered many ob- 


Scuackno Act, Sec. 2; 65 McKinney’s Con- 
)LIDATED Laws, Sec. 1797. 

§Scuackno Act, Sec. 6(1); 65 McKinney’s Con- 
SOLIDATED Laws, Sec. 1801(1). 

*Scuackno Act, Secs. 6(2), 6(3); 65 McKInney’s 
ConsoripateD Laws, Secs. 1801(2), 1801(3). 


Vol is) 


Until upheld, its 


constitutionality was doubted.® 


stacles. ultimately 


Fiduci 


aries, fearing surcharge of their ac 
counts, were unwilling to give the 


consents until empowered so to do by 
amendatory legislation later enacted as 
Schackno Act.® In 
practical operation the law proved un 
satisfactory. Many of 
holders were utterly unfamiliar with the 


Section Za of the 


the certificate 


handling of securities. They were, and 
perhaps quite justly, extremely suspi- 
cious of 
anyone with whom they were not ac- 


suggestions emanating from 
quainted and were consequently reluc 
tant to cooperate in anything which they 
did not understand. The process of get 
ting written consents from two-thirds 
was extremely slow. All suffered by 
the delay. 

The plans consummated under this 
procedure usually effected changes in in 
terest rates and dates of maturity o1 
provided for foreclosure and acquisition 
of mortgaged property in behalf of cer 
tificate holders, setting up new adminis 
trative machinery. 

Some, but relatively few, of the plans 
approved provided for the vesting in 
corporations, organized for the purpose. 
of all the rights and assets to which the 
certificate holders were entitled. The 
securities of these corporations were dis- 
tributed to the certificate holders and 
the administration of the corporations 
has been conducted by officers and di- 
rectors chosen from and by the certifi 
cate holders themselves and free from 
court control. Most of the plans, how 
ever, provided for new adininistration 

5 Cf. People v. Title & Mortgage Guarantee Co.. 
264 N. Y. 69, 190 N. E. 153 (1934); Matter of 
New York Title and Mortgage Company, 264 N. Y 
475, 191 N. E. 522 (1934). 


®Ch. 92, of the Laws of 1934; 65 
Consoripatep Laws, Sec. 1803. 
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through the medium of trustees constti- 
tuted under a declaration of trust to look 
ifter the mortgage and to acquire and 
perate when necessary the mortgaged 
property. Section 96 of the Real Prop- 
erty Law was amended by the addition 
if a new subdivision to permit the crea- 
tion of such express trusts which had 
ot previously been among those per- 


missible.* 

Secause of the delay and difficulty 
encountered in the administration of the 
Schackno Act and the burden which it 
placed on the Superintendent of Insur- 
ince, 1935 saw the creation of the Mort- 
gage Commission and the establishment 
of procedure permitting it to operate. 
This was also emergency legislation.® 
In effect it gave to the Mortgage Com- 
mission substantially the powers previ- 
usly exercised by the Superintendent of 
Insurance and provided similar pro 
cedure for the presentation of reorgani 
zation plans but placed on the certificate 
holders the burden of making express 
objection by authorizing the approval of 
a plan by the Supreme Court in the ab 
sence of dissents filed by the holders of 
one-third in principal amount of the 
certificates involved.? While the tenure 
of the Mortgage Commission was to be 
temporary, ending in 1940, the pro- 
cedure, subject to continuation of the 
emergency, was to be permanent, the 
powers of the Mortgage Commission 
vesting in the Superintendent of Insur- 
ance when tenure of the Commission ex- 
pired. 

In the trust instruments created under 
these plans it was customary, though of 


7R.P.L. 96(5), as added by Ch. 920 of the Laws 
of 1934. 

8Ch. 19 of the Laws of 1935; 65 McKInNeEy’s 
ConsoLtipATED Laws, Secs. 1751-1785. 

® MortGacE Commission Act, Sec. 7; 65 McKrin- 
NEY’s CoNSOLIDATED Laws, Sec. 1757. 


course not legally necessary, to provide 
for continued court supervision over all 
future activity by the trustee affecting 
in any major respect the interests of the 
investors. A proposal for sale of prop- 
erty, for extension of maturity, for 
modification of interest rates or other 
important matters, required in most 
instances court approval. The trust dec- 
larations also provided for annual sub- 
mission by the trustees to the court of 
budgets and accounts. 

\Ithough the trusts were created for 
the express purpose of liquidating the 
investment of the certificate holders in 
an orderly manner, many of them prob- 
ably will endure for many years. The 
administration of these trusts has placed 
a considerable burden on the Supreme 
Court. Special parts have been set up 
in New York, Kings and Bronx Coun- 
ties for the sole purpose of handling 
these matters, and it has become neces- 
sary to add a considerable clerical staff 
to handle routine checking and other de- 
tails. In New York County alone there 
are approximately 900 separate accounts 
of trustees submitted every year, involv- 
ing consideration by the court not only 
of all the proceedings taken by the trus- 
tees but the determination and award of 
appropriate compensation to trustees, 
their counsel, their managing agents and 
others. These accounts and the accom- 
panying applications and affidavits have 
come to involve a formidable amount of 
extremely uninspiring paper work. Spe- 
cial applications are continually made 
with respect to any important step to be 
taken in connection with the trust es- 
tate. Due to the inertia of the certifi- 
cate holders, it is difficult for the trustees 
to ascertain with any degree of accuracy 
the opinion of a majority of them con- 
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cerning any proposed course of action. 
Consequently, the main burden of deci- 
sion falls on the court which is required 
to hear evidence and is usually attended 
by the more vocal of the certificate hold- 
ers and certain attorneys not familiar 
either with the procedure or the prob- 
lems involved, protesting against what- 
ever may be proposed. The trustees of 
these trusts are in continual negotiation 
or controversy with the Superintendent 
of Insurance now charged with the 
liquidatton or administration of the re- 
mains of the mortgage guarantee com 
panies, due to the necessity of determin- 
ing, in respect to each mortgage, the 
amount of claim existing against the 
guarantee company because of its de- 
faulted guaranty. 
been continuous between the Superin- 
Insurance and the trustees 


Controversy has also 


tendent of 
over the amount of proper charges to be 
made by the Superintendent of Insur 
ance, both in his capacity as such and in 
his capacity as successor to the Mort- 
gage Commission, for services rendered 
in the various mortgage issues prior to 
the completion of each reorganization. 
Consideration of the particular circum- 
siances of each case, if carried to the 
logical consequence, would involve inter- 
minable testimony. Various rules of 
thumb schemes have been offered but 
the final undeter- 


mined.'” 


solution remains 


The mortgage bond situation has been 
handled differently. There always ex- 
isted the procedure for foreclosure by 
the mortgage trustee, usually a_ trust 
company which had no interest of its 


On April 2, 1942, Mr. Justice Nolan of the 
Supreme Court, Westchester County, awarded the 
Superintendent $6,333,980 in reimbursement for these 
services. Whether this ruling will be appealed and 
its fate on appeal cannot be predicted. See Jn re 
Pink, N. Y. Law Journal, April 4, 1942. 


own except to fulfill its trust obligation. 
Action was usually delayed until some 
progress had been made towards or- 
ganizing the bondholders through the 
medium of a bondholders committee. A 
foreclosure sale ultimately resulted at 
which the property usually was pur- 
chased by a corporation which was 
organized for the purpose in behalf of 
those bondholders who expressly partic- 
ipated by depositing their bonds. In 
most cases the purchase price at fore- 
closure, after payment of expenses, leit 
little for the non-participating minority 
bondholder. As most of the mortgage 
bonds were in bearer form, it was inev- 
itable that some could not be reached 
and were ummiformed of the proceed- 
igs im time to participate, the result 
bemg that they were, in etfect, frozen 
out. There was no novelty in this pro- 
cedure. It is referred to merely because 
the times and type of investors accentu- 
ated the unfortunate consequences and 
impelled a search for a better remedy. 

The New York Legislature sought to 
create this remedy by the — so-called 
Burchill Act, first enacted in 1933 and 
now constituting Sections 119 to 123 of 
the Real Property Law. The Burchill 
Act was not enacted as emergency legis- 
lation. It specifically permits purchase 
at foreclosure sale by any banking cor- 
poration, which may be trustee under the 
mortgage securing mortgage bonds, in 
behalf of all the bondholders, either in 
the absence of or pursuant to a plan of 
reorganization approved by the court in 
the course of the foreclosure proceed- 
ing.'' Although the constitutionality of 
this statute has not been more than 
inferentially passed on by appellate 


“aR.P.L. $121. 














On. 


me 








courts,'* it is fair to say that it has be- 
come basically embedded in the law. In 
the case of purchase by such a trustee 
in the absence of a plan, provision is 
made by Section 120 for subsequent sale 
ol the property after court approval 
upon notice to bondholders. The more 
common application of the statute, how- 
ever, is in accordance with Sections 121 
and 122 providing for purchase by such 
a trustee pursuant to a plan approved 
hy the court and providing for vesting 
of title in a corporation organized by 
ihe trustee, the securities of which are 
distributed by the trustee in accordance 
This procedure follows 
The fil- 
dissent 


with the plan. 
the theory of negative assent. 
Ing of 


by the holders of at least one-third in 


express instruments of 


principal amount of the outstanding 
londs is necessary to prevent a_ plan 
from effective and 


upon all after it has been approved by 


becoming binding 
the court. 

Like other statutes this one produces 
certain evils. Expenses must be met. 
(he statute provides in Section 122 that 
“The expenses and compensation of 
the trustee and of any committee or per- 
son who shall have submitted a plan of 
reorganization or modifications thereof 
shall be fixed at such sum as the court 
may deem reasonable and shall be 
chargeable as a lien on the property or 
collectible through their assumption by 
the new corporation or in such other 
manner as the court may approve”. 
The evil is not in the statute but in its 
administration. The provision for com- 
pensation of course contemplates that 
those who have sincerely labored in the 
solution of the problem should be rea- 

"See President and Directors of the Manhattan 


Company v. Pennsylvania Operating Corporation, 253 
App. Div. 584 (1st Dept. 1938), 
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sonably compensated. There are mem- 
hers of the bar who have evidently seen 
an invitation in the words of the statute, 
which include among those to whom 
compensation may be granted anyone 
who has submitted proposed modifica 
tions of a plan. In most instances these 
plans have been sent by the court for 
hearing and consideration by referees. 
At such a hearing on a plan, there are 
usually present, aside from those repre 
senting major interests, at least ten or 
each representing a 


more attorneys, 


small interest. ‘They submit modifica 
tions and on the final day when com- 
pensation is on the calendar for consid- 
eration they are present among the 
applicants. They have complied with the 
letter of the statute, having submitted 
modifications, even though the proposed 
modifications are obstructive. The more 
skillful submit modifications which are 
either innocuous or amount to little more 
than a change in phraseology. Never 
theless they are modifications. ‘The same 
faces appear in nearly every proceeding. 
As long as they receive even meager re 
wards they will appear in the line-up. 

It is interesting to note that in pro- 
ceedings on the one hand under the 
Schackno Act and the Mortgage Com- 
nuission Act and on the other hand un- 
Burchill Act, the problems 
encountered and the results to be ac 
complished were substantially identical. 
None of these statutes purported to re 
strict the substantive provisions of the 
plans to be consummated thereunder. 
The development of these plans as actu- 
ally put into effect by the courts is 1l- 
lustrative of Selden’s statement to the 
effect that equity varies with the length 
of the Chancellor's foot. 


der the 
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In the approval of plans under the 
Schackno Act and the Mortgage Com- 
mission Act a distinct paternalistic ten- 
dency appears in the attitude of the 
court concerning the desirability of con 
tinued supervision as already referred 
to. Until recently, however, that ten- 
dency has been absent in proceedings 
under the Burchill Act. Which policy 
is the best may be a matter of opinion. 
The paternalistic policy is more expen 
sive by reason of the necessity of 
preparing annual accounts, budgets, af- 
fidavits and applications and obtaining 
the approval of the court thereto. The 
other policy perhaps in some few in- 
stances may result in feeding the in- 
vestors to the wolves. 

A case under the Burchill Act, de- 
cided less than a month ago, is of more 
than passing interest.1* It involved the 
reorganization of a large office building 
in the Citv of New York. The owning 
corporation had outstanding (a) up 
wards of $5,000,000 in principal amount 
of first mortgage bonds; (b) upwards 
of $5,000,000 in par value of preferred 
stock; and (c) common stock. The 
number of shares of common stock was 
twice the number of shares of preferred 
stock. The bonds, the preferred stock 
and half of the common stock were held 
by the investing public. The other half 
of the common stock was held by a cor- 
poration which had promoted the enter 
prise. The plan before the court for 
consideration in substance was to vest 
the property in a new corporation, the 
income bonds of which, in principal 
amount equal to the old bonds, were to 
be distributed to the bondholders who 

3 President and Directors of the Manhattan —_ 


pany v. Harriman Building Corporation, N. Y. L. J. 
March 30, 1942. (Sup. Ct. N. Y. Co, McLaughlin, 
J.) 





were also to participate in the stock of 
the new corporation. The residue of 
the stock was to be given partly to the 
holders of the old preferred stock and 
partly to the holders of the old common 
stock. The participation in stock by for 
mer stockholders was sought to be justi 
fied upon a relatively small cash contribu 
tion and an agreement by the original 
promoters to continue management. 
The new corporation upon consumma 
tion of such a plan would have been 
substantially free from court control. 
The comments of one of the ablest and 
most conscientious Judges in the First 
Department indicates a complete change 
in the policy heretofore prevalent in 
Burchill Act Plans 


worthy of quotation : 


These remarks are 


“When a new corporation is formed, un- 
der the provisions of the Burchill Act, the 
bondholders are an unorganized group who 
seldom have anyone to safeguard their in- 
terests. Invariably the list of bondholders 
is solely in the possession of the obligor 
and the trustee who has been employed by 
the former. Bondholders are solicited to 
give their proxies to so-called bondholders’ 
committees, the membership of which is 
composed of persons whom the bondholders 
have never heard of until such solicitation. 
The small investor may be and frequently 
is solicited by several so-called committees 
Being unfamiliar with such matters, he fre 
quently signs the first proxy presented to 
him, believing he will receive back his in- 
vestment. If he receives bonds of the new 
company in place of those he held of the 
old company, it simply means that payment 
of his principal has been deferred for an- 
other period of vears, during which time the 
property is constantly depreciating. If the 
plan provides for stock issue to him it 
means that the directors will be elected as 
the result of intensive solicitation of proxie 
These directors may then appoint the man- 
aging agents, officers, transfer agents, ac- 
countants, attorneys and other employees 
and agents. Such directors or officers will 
have little interest in effecting a sale of the 
property of the corporation in order that 
the investors may recoup their principal in 




















vestment. Any relief for the purpose of 
authorizing the election or appointment of 
liquidating trustees, as is the method under 
the Shackno and Mortgage Commission 
\cts, must come from the Legislature. 
However, in future, no plan of reorganiza- 
tion will be approved by this court unless it 
provides for submission and approval of the 
accounts of the new corporation, together 
with a budget for the ensuing year’s opera- 
tions, as provided for hereafter.” 


(he court in this case modified the plan 
by eliminating all the provisions for 
participation by former stockholders and 
further particulars to conform it to 
the expressed views to which reference 
has been made. 
It is of course the fact that after June 
1934, Section 77B and its successor, 
Chapter X, of the Federal Bankruptcy 
\ct, provided a method of reorganiza- 
ion independent of state statutes. It 
as not been the policy of the federal 
to continue court control after 
impletion of a reorganization proceed- 
The proceedings under Chapter X 
while pending are, of course, subject to 
paternal scrutiny by the Securities and 
exchange Commission. Those who dis 
with the paternalistic view have 
the option to take the paternalism in one 
dose and confine it to the pendency of 
the reorganization proceedings by re- 


} 


courts 


gree 


sorting to Chapter X. 
conditions 
iade burdensome 
trustees who are not free to exercise the 
judgment which they might use in deal- 
ing with their own property lest they be 
criticized or surcharged in the light of 
subsequent events which could not be 
foreseen. Sections 277 and 277(a)™ 
ihe Real Property Law have been 
enacted to permit fiduciaries and finan- 


economic have always 


more the duties of 


319 of the Laws of 1933. 


‘ Added by Ch. 
Adde 581 of the Laws of 1940. 


| 
ed by Ch 
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cial corporations to “waive or modify, 
either with or without consideration and 
prior or subsequent to maturity, any 
terms and conditions” of any bond or 
mortgage which they own in whole or 
in part even though the value of the 
property may then be less than that re- 
quired for an original investment and 
also permitting them to participate sub- 
stantially in accordance with their best 
judgment in any plan of reorganization 
even to the extent of contributing as- 
sessments. 

As an integral part of the emergency 
legislation necessitated by the chaotic 
conditions of the real estate market dur- 
ing the depression, the so-called mort- 
gage moratorium was enacted as Sec- 
tions 1077a-1077g of the Civil Practice 
Act.1® These sections provide that dur- 
ing the emergency period, now sched- 
uled to end on July 1, 1943, foreclosures 
of mortgages made before July 1, 1932 
for defaults in principal payments are 


suspended. In order to protect mort- 
gagees, the statute of limitations is 
tolled!? and under Section 1077c the 


mortgagee has the right to reach certain 
surplus income of the property. 

With the enactment of the morato- 
rium, the Legislature put itself into 
the position of the proverbial man 
with a bear by the tail. The problem 
of ending the moratorium has been the 
subject of much debate before the Legis- 
lature for several years. While the 
conditions which prompted its enact 
ment have undoubtedly ameliorated to a 
considerable extent, there is no doubt 
but that a sudden end to the moratorium 
would precipitate considerable chaos. 
Therefore, some sort of a “tapering off” 


16 Added by Ch. 793 of the Laws of 1933 
7C.P.A. Sec. 1077f 








At the 1941 session, the 
Legislature enacted an amendment to 
Section 1077¢ of the Civil Practice Act, 
extending the emergency period to July 


is indicated. 


1, 1943 and providing that a mortgagee 
may foreclose unless the mortgagor 
makes quarterly payments of principal 
at the rate of 1% per annum, the pay 
ments to accrue from July 1, 1942.38 
This amendment has received consid- 
erable criticism. In the first place, 
amortization of 1% per annum means 
that the tapering process is going to be 
extremely drawn out. Secondly, it does 
not appear whether or not this 1% is to 
be in addition to amortization payments 
required by an existing extension agree 
ment, nor does the statute indicate 
whether or not the mortgagee must de 
mand the payment of the 1%.’ It is 
to be hoped that the present Legislative 
session will see some clarification of this 
section. 

There have been other interesting de- 
velopments in the statutes relating to 
foreclosure of mortgages. One perhaps 
may remove to some extent the fear and 
trembling with which most young law 
vers undertook the conduct of a fore- 
closure. In determining the sufficiency 
of parties defendant, should he imad- 
vertently omit a judgment creditor or 
other junior lien holder or party in in- 
terest and not discover the mistake until 
after a foreclosure sale, the entire pro- 
cedure was ineffectual. It was neces 
sary to reforeclose and have another 
sale. Section 1082 of the Civil Practice 
Act has been amended so as to provide 
that an action may be brought to ex- 
tinguish the right of redemption not 
barred by the previous defective fore- 


18 Ch. 782 of the Laws of 1941. 
» See leading editorial, N. Y. L. J. Nov. 18, 1941 
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closure and that in such action a judg- 
ment instead of directing a sale shall fix 
the right of the person not previously 
barred and shall provide that if he does 
not redeem or take other action to en 
force his right within a time to be speci 
fied in the judgment, he shall after that 
time be fully barred.*° 

In certain instances of foreclosure it 
is necessary to make parties defendant 
all persons deriving an interest undet 
wills or other instruments creating 
trusts. Under such trusts limited on 
lives the ultimate vesting of the remain 
der may be uncertain. All those included 
in a class at the time of the termination 
of the trust may have a right to share. 
Counsel encountering such situations 
were obliged to make a race against 
the stork for judgment. Whenever an 
infant was born who might share in the 
remainder, it was necessary to amend 
proceedings and bring him in as a de 
fendant. Section 1079 of the Civil Prac 
tice Act has done away with that neces 
sity by adding to the language which 
specified as a necessary party “every 
person entitled to the reversion, re 
mainder or inheritance of the real prop 
erty’ an exception that where a trust has 
been created the trustee shall be made a 
party defendant and “shall represent all 
persons who are or may become entitled 
* * and all re 


without naming such 


to a beneficial interest 
maindermen * 
beneficiaries or remaindermen as parties 
defendant”’.*! 

While the recording of executory con 
tracts for the sale of real estate occurred 
from time to time in the past, such re 
cording had no real effect except to give 
actual notice. Sections 291 and 294 of 

“elp.a. 1082, subdivision 2, added by Ch. 711 of 


the Laws of 1941. 
'Ch. S806 of the Laws of 1941. 
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the Real Property Law have been 
amended to provide expressly for the 
recording of executory contracts of sale 
vluch, upon such recording, are now 
onstructive notice.** 

Krom the viewpomt of the legal his 
torian, one of the most radical recent 
developments was the repeal, in 1941, 
of former Section 342 of the Civil Prac- 
tice Act. 
ishing, with slight exception, the legal 
The new Section 342,°* 


1941 


therefor, reads as follows: 


This repeal resulted in abol 


effect of a seal. 
ctfective September 1, substituted 
“Except as otherwise expressly provided 
ly statute, the presence or absence of a 
eal upon a written instrument hereafter 
executed shall be without legal effect.” 
lhe effect of this change is, of course, 
not confined to real estate law, but the 
fact that practically every deed, bond, 
inortgage 
of sale, lease and other document affect 


, extension agreement, contract 


ing real property has heretofore been ex 
ecuted under seal makes this change par- 
The 


seal has been a magical symbol for hun 


ticularly important in that field. 
dreds of vears. Its use as a means of 
binding a contract has been traced back 
to at least 2900 B.C.*4 At common law, 
the seal was first regarded as establish- 
ing conclusively the authenticity and 
binding effect of the instrument to which 
it was attached. As the doctrine of con- 
sideration developed, a seal on an in- 
strument became presumptive, if not 
conclusive, evidence that a valid consid- 
eration had been fully given. 

In New York the common law effect 
of the seal was in effect restated in 1828 
hy the authors of the Revised Statutes, 
in which it was provided that a_ seal 


*2Ch. 745 of the Laws of 1940. 
23 Ch. 329 of the Laws of 1941 
* Report of Law Revision Commission, 


925 


tive Document No. 65 (1936), p. 235. 
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should be presumptive evidence of a suf- 
ficient consideration, which might be re- 
butted as if the instrument 
sealed.-” 


not 
This provision remained sub- 
stantially the same until 1935, when the 
Legislature amended Section 342 of the 
Civil Practice Act to provide, among 
other things, that a seal on an instru- 


were 


ment thereafter executed should not be 
received as conclusive or presumptive 
evidence of consideration.2° Further 
amendments, relating primarily to the 
modification or discharge of sealed in- 
struments, were made in 193677 and 
1937.°* As late as 1937, the Court of 
Appeals in Cochran vy. Taylor*® held 
that an offer under seal and reciting the 
receipt of a consideration of one dollar, 
could not be withdrawn, revoked or re- 
scinded within the time set in the offer 
for acceptance. The offer in question 

made before the 
The trial court had 
regarded the seal as raising only a re- 


in that 
1935 amendment. 


Case Was 


huttable presumption of sufficient con- 
sideration, and parol evidence was ad 
mitted to the effect that no consideration 
The Court of Appeals 
ruled that parol evidence was inadmis- 


actually passed. 


sible to question or contradict a recited 
consideration in a sealed instrument. 
Indicative of the importance of the 
seal at the time of this decision is the 
following language of the court: 


“Throughout the centuries, the rule as to 
the binding effect of the seal has been 
founded in reason and based on necessity. 
Today, in the face of the tremendous num- 
ber of business transactions open to investi- 
gation by the courts, reason continues to 
dictate and necessity to require more force 
fully than before that a party to a sealed 


(ist ed.) p. 406, pt. 3 Ch. 7, tit. 
. 685 of the Laws of 1936. 


. 80 of the Laws of 1937. 
3 HN. ¥. i272 C1937). 


7 

‘*h. 708 of the Laws of 1935. 
H 
1 
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estopped to assert 


9930 


instrument should be 
want of consideration. 


The Cochran case fairly illustrated the 
most important function of the seal be- 
fore the amendment. 


It is to be noted that Section 342 of 
the Civil Practice Act, as now amended, 
contains the words “except as otherwise 
expressly provided by statute”. These 
words are in recognition of the amend- 
ment of Section 14 of the General Cor- 
poration Law providing that the pres- 
ence of a corporate seal on an instru- 
ment constitutes a rebuttable presump- 
that the instrument was executed 
authority of the corporation”’.*! 
Other than for this limited purpose, it 
would seem that a seal on an instrument 
hereafter executed will have no legal af 
fect whatsoever. 


tion 
a DV 


Another problem raised by the aboli- 
tion of the effect of the seal was that of 
modifying, amending or discharging in 
struments. At common law, and, in 
fact, until the 1935 amendment to Sec- 
tion 342 of the Civil Practice Act, a 
sealed instrument could not orally be 
changed, modified or cancelled.** After 
1935, a mere “written instrument” was 
all that was required. However, with 
the 1941 amendment to Section 342 of 
the Civil Practice Act, it would seem 
possible, legally, to have effective oral 
modifications of instruments such as 
leases, extensions of mortgages, con- 
tracts of sale. To meet this situation, 
the same amendment which enacted 
present Section 342 of the Civil Practice 
Act also added Section 282 of the Real 
Property Law, providing, in effect, that 

% 273 N. Y. 172, 179 (1937). 

1 Ch. 329 of the Laws of 1941. 

2 See, for example, Cammack v. J. B. Slattery & 
Bro., Inc., 241 N. Y. 39 (1925), I. B. Miller Con- 


tracting Corp. v. The Carleton Company, 257 App. 
Div. 244 (Ist Dept., 1939). 
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if a written agreement or other written 
instrument contains a provision to the 
effect that it cannot be changed orally, 
such agreement or other instrument can 
not be changed, modified or discharged 
by an executory agreement, if such ex 
ecutory agreement is not in writing and 
signed by the party to be 
While this section will probably be ef 


charged. 
fective to eliminate weak or fraudulent 
claims of oral discharges of agreements, 
there would seem to be a question as to 
whether or not this section would cause 
a provision of the type indicated therein 
to survive in the face of a conclusively 
proven oral change of a contract. 

In harmony with the change of the 
law in respect to a seal, is the amend 
ment to Section 279 of the Real Prop 
erty 1936 this 
added to the Real Property Law pro- 


Law. In section was 


viding that an specifically 
made to “change or modify, or to dis 
charge in whole or in part, any contract, 


agreement 


obligation, or lease, or any mortgage ot 
other security interest in personal ot 
real property, shall not be invalid be 
cause of the absence of consideration, 
provided that the agreement changing, 
modifying or discharging such contract, 
obligation, lease, mortgage or security 
interest, shall be in writing and signed 
by the party against whom it is sought 
to enforce the change, modification or 
discharge.** The seal had been the bul 
wark of the courts, resorted to for the 
purpose of upholding promises of vari- 
ous types concededly desirable to up 
hold, but which might fail for want of 
consideration. With the change in Sec 
tion 342 of the Civil Practice Act, as to 
the effect of a seal, Section 279 of the 
Real Property Law was amplified in 


33 Ch. 281 of the Laws of 1936. 
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441 to provide specifically for such sit 
ations. For example, a promise in 
vriting signed by the promisor is not 
now denied effect on the sole ground 
t the consideration therefor is past.** 
\n offer in writing signed by the of- 
feror and expressed as irrevocable may 
be revoked for want of considera 
on.’ Likewise, a written assignment 
a claim signed by the assignor irrev- 
cably transfers the assignor’s interest 
despite the want of consideration.*® 
\Without recounting various statutory 
changes of relatively minor importance, 
atfecting the relations of landlord and 
tenant, the addition in 1937 of the pres- 
nt Section 234 of the Real Property 
Law seems worthy of comment. This 
ection provides that every covenant, 
vreement or understanding in, or in 
onnection with, or collateral to any 
lease of real property exempting the 
the lessor from liability for injuries 
caused by his own negligence or that of 
his agents or employees, in the operation 
maintenance of the demised premises 
the real property containing the same 
hall be void as against public policy 
and wholly unenforceable.** Before this 
enactment, clauses purporting to exon- 
erate landiords from the consequences 
of their own negligence were not looked 
upon with favor by the courts. While 
upheld in certain cases on the ground 
that as between landlord and tenant each 
was free to contract as he chose and that 
public policy was not involved, never- 
theless there were decisions to the effect 
that where the negligence was delib- 
erate or where there had been some 
other act of a landlord tending to deceive 
the tenant as to real conditions, he 


*Ch. 331 of the Laws of 1941. 
5 Ch. 328 of the Laws of 1941. 
36 Ch. 330 of the Laws of 1941 
°7Ch. 907 of the Laws of 1937. 
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should not be protected.** This Section 
234 has been construed by the courts as 
limited in its application to instruments 
made after its effective date.*® 

We may expect to have some interest- 
ing developments in the law as a result 
of the liquidation of cooperative apart- 
ment house corporations. A great many 
cooperative apartment houses were 
erected in this city during the boom 
period, and many well-to-do citizens in- 
vested substantial sums of money in the 
purchase of stock together with so-called 
“proprietary leases” in such enterprises. 
As a stockholder of the owning corpora- 
tion, such a person would be the owner 
in practical effect of a share of the 
equity, 1f any, above existing mortgages 
in the entire apartment house. As ten- 
ant under a proprietary lease of one of 
the apartments, he would be more or 
less indefinitely committed to pay rent 
computed on a basis sufficient to meet 
his proportion of the carrying charges. 

Numerous cooperative apartment 
house enterprises have been liquidated 
as a direct result of the depression. It 
does not require any gift of prophecy to 
forecast a continuation, in the more or 
less immediate future, of this trend. The 
apartments in cooperative buildings are 
in many cases large and luxurious; and 
with rising taxes and diminishing in- 
comes, fewer and fewer people can af- 
ford to maintain them. Moreover, the 
original buyers, or many of them, are 
growing old, and some of them have 
died. Their children or other heirs have 


, 


'S(yf. Kirshenbaum v. General Outdoor Advertis- 
ing Company, Inc. 258 N. Y. 489 (1932); Myron 
W. McIntyre, Ltd. v. Chanler Holding Corporation, 
172 Misc. 917 (Sup. Ct. N. Y. Co. 1939), aff’d 259 
App. Div. 710 (1st Dept. 1940). Compare Kessler 
v. The Ansonia, 253 N. 453 (1930); Drescher 
Rothberg Co. v. Landeker, 140 N. Y. Supp. 1025 
(App. Term, 1st Dept. 1913). 

% Bernard Katz, Inc. v. East 30th Street Corp., 
172 Misc. 873 (Sup. Ct. N. Y. Co. 1939), aff’d 259 
App. Div. 707 (1st Dept. 1940). 
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different ideas on where and how to 


live. There was a time, only a little 
more than a decade ago, when the stock 
of these corporations and the leases 
which accompanied the stock represented 
marketable assets of substantial value in 
the hands of the stockholder-tenants. 
Today they have become generally un 
marketable, in most cases valueless and 
in many cases a burden. 

The 
apartment house venture brings with it 
Chief among 


liquidation of a cooperative 
some very real problems. 
these is the position of the holder of a 
mortgage on the property, who may 
claim that he relied on the financial re- 
sponsibility of the proprietary lessees 
and their interest in preserving their so- 
called investment. Many such mort- 
gages are large and are held by in- 
other financial 


surance companies or 


institutions. As may be expected, 
therefore, some of the larger mortga- 
gees have objected strenuously to a ter 
mination of all proprietary leases and a 
coniplete abandonment of the coopera- 
has been com- 


tive plan. Litigation 


inenced in an attempt to set aside 
terminations im particular cases, with 
the broader objective, it would appear, 
of discouraging or preventing such ac- 
tion in other cases. 

The weakness of the position of many 
that al- 
though when the loans were made they 
knew that the properties affected thereby 
be operated by cooperative 
apartment house corporations, they did 
not require of the stockholder-tenants 
specific contractual provisions expressly 
granting to the holder of the mortgage 
the right to enforce the leases for his 
own benefit against the tenants. More- 
over, many of the proprietary leases con- 


such holders of mortgages is 


were to 
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tained provisions permitting two-thirds 
of the stockholders to terminate all of 
such leases at a meeting duly called for 
that purpose. 

Last year, in the case of Levy et al 
v. 139 East Seventy-Ninth Street, Inc 
et al.’ it was held in the Supreme 
Court, Special Term, that a provision in 
proprietary leases permitting the lessor, 
upon the affirmative vote of lessees own 
ing at least two-thirds of the capital 
stock of the lessor, to terminate all pro 
prietary leases at any time upon giving 
specified notice, conferred rights which 
might properly be exercised over the ob 
jection of mortgagees of the property, 
where the had not 
been “included in the mortgage.” The 
court stated that the claim of the mort- 


leases themselves 


gagees to bring their action “as benefi 
ciaries of the proprietary leases’ was 
without While this case is still 
in the courts, [ understand that no ap 


peal was taken from the ruling on this 


merit. 


particular point. 

Another interesting case is that ol 
City Bank Farmers Trust Company v. 
C. Rk. H. Building Corporation et al., 
affirmed without opinion in the Appel 
late Division and Court of Appeals.*' 
This did not involve a 
apartment house, but did deal with the 
lease which a 


cooperative 
cancellation of a mort 
gagee sought to have declared fraudulent 
and the affirmance without 
opinion in the Court of Appeals, the 
disposition made of this issue by the 
court below is described as follows: 


void. In 


“The trial court held that the cancella 
tion of the lease involved no fraud on the 
part of the landlord and the lessee, it being 
conceded that there was nothing in the 
mortgage relative to the terms of the lease 
27 N. Y. 
1261 App. Div. 

(1941). 


Supp. (2nd) 245 (1941). 


891; 286 N. Y. (Mem.) 633 














RECENT DEVELOPMENTS IN THI 


and no agreement between the parties with 


regard thereto.” 


ln the record on appeal, the oral com 


ment of the trial court is given in the 


following language : 


“On the evidence before me | hold that 
in the cancellation of the lease here = in- 
volved no fraud was perpetrated on the 
morigages It is coneeded that there = is 


termi- 
absence of 


mortgage about the 
lease, and in the 
mortgage or im an 
parties aside from 
landlord and lessee had 
terminate the without 


nothing ms the 
nation of the 
such a provision in the 
igreement between the 
the mortgage, the 


the right to lease 


hability to the mortgagee.” 
let us assume a situation in which a 
cooperative apartment house has been 


carried by the proprietary lessees, with 
various concessions from the holders of 
the mortgage in the matter of interest, 
until the poimt is reached where declin- 
values and physical de- 
inake the 
market value of the mortgaged premises 
than the 


ing real estate 


preciation have combined to 


worth less mortgage. Tf in 


such circumstances the proprietary les 
venture 


the sur- 


abandon — the 
that 
leases and all of the stock 


sees. decide to 


mortgagees may claim 
render of the 
(which is a common 


constitutes 


the corporation 


lormula im = such situations ) 
in fraud of creditors, such as 
is. forbidden by 273 of the 
Debtor Creditor Color for 


this view will perhaps be sought in the 


a transfer 
Section 
and Law. 
fact that under many proprietary leases 
the the corporation 
acting through a two-thirds vote of the 
stockholders 
and the claim will be asserted that the 
corporation has no right to take the ac- 


termination is by 


who are also the lessees, 


tion if at the time it is in fact insolvent, 
or it the release of all of the proprietary 


from their obligations would 


lessees 
render it insolvent. 
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I do not suggest that the foregoing is 


the correct conclusion, as | do not. be- 


lieve that it is. It seems to me, rather, 


that a proprietary lessee whose lease 
contains a provision permitting the ter 
mination of all leases on a two-thirds 
vote is entitled to the protection of his 
contract in that as in other particulars, 
and that a mortgagee who did not clothe 
himself with sufficient express contrac- 
tual rights to prevent such action when 
he made his loan is in no position to in 
terfere. The two cases to which | have 
referred would seem to indicate that the 
courts thus far incline to that view. 

It seems appropriate to devote some 
attention to the impact of the war upon 
field. The so-called 


the real property 


Trading With the Enemy Act, under 
which the various “freezing orders” 
have been issued, declares that it shall 


be unlawful for person in the 
United States, 


to trade or attempt to trade 


any 
without a license of the 
President, 
with any other person with knowledge 
or reasonable cause to believe that such 
person is, or is acting on behalf of, an 
3(a)).4% The defini- 
“enemy” contained 


enemy (Section 


tions of “trade” and 
in Section 2 are broad enough to make 
this provision applicable to any ordinary 
business transaction with any citizen of 
a country at war with the United States 
or of any of the occupied countries. 
General License No. 42* licenses all in- 


2 Title 50, U.S.C.A., Appendix, §3. 
2 Such license reads as follows: 

‘A general license is hereby granted licensing 
as generally licensed nationals individuals who 
have been domiciled in and residing only in the 
United States at all times on and since the 
effective date of the Order and at all times on 
and since June 17, 1940, if such effective date 
is subsequent to June 17, 1940: provided, how- 

ver, that this license shall not be deemed to 
Somme as a generally licensed national any in- 
dividual who is a national of a foreign country 
by reason of any fact other than that such in- 
dividual has been a subject or citizen of a foreign 
eens at any time on or since such effective 
date 


- 








dividuals who have been domiciled in 
and residing only in the United States 
since June 17, 1940, or before. This, of 
course, takes care not only of the com- 
paratively recently arrived refugees from 
Germany, Italy and the occupied coun 
tries, but also the large group who have 
resided in this country for a long period 
but who, for one reason or another, have 
With respect 
io the large group of refugees who have 


failed to become citizens. 


arrived in this country since June 17, 
1940, it would seem that each transaction 
intust be separately licensed. 

While there appears to be no immedi- 
ate likelihood that this country will be- 
come a battlefield, there is certainly a 
possibility that we may be subject to 
small 


bombing attacks, at least on a 


scale. Any bombing will, of course, 
mean that buildings will be damaged or 
destroyed, with the attendant necessity 
of the readjustment of arrangements and 
relationships between landlord and ten 
ant and mortgagee and mortgagor. In 
this connection it is interesting to note 
what the English experience in_ these 
matters has been. The most important 
statute from this point of view is the so- 
called War Damage Act of 1941.** This 
Act sets up a comprehensive system 
whereby the Government undertakes to 
reimburse those who have been damaged 
directly or indirectly by enemy action. 
As applied to real property, the Act in 
substance provides for payment to be 
made to the owner of damaged prop- 
erty in sufficient amount either (a) to 
make possible the restoration of the 
building, or (b) to compensate the 
owner for the depreciation in the value 
of the building or property by reason of 


the damage. The Act contains detailed 


5§ GEO. 


“44 §& 


VI Chapter 12 
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provisions with respect to the circum 
stances, times and amounts of payments 
made. An extremely important 
provision is contained in Section 7(2) 
(a), which the War 
Commission, the body set up to admin 


to be 


gives Damage 
ister the Act, the right to impose condi 
tions with respect to the nature of the 
work, the materials to be 
used therefor, or the time for the execu 


restoration 


tion thereof, so that the Act may be ex 
ecuted “im conformity with the public 
interest, as respects town and country 
planning, the provision of housing ac 
commodation, the development of indus 
tries and services and of agriculture, the 
7. * on 
par 
ticular provision is obviously designed 


preservation of amenities 
other worth-while objects. This 
to insure that the rebuilding which will 
be done after the war will be in accord 
ance with some sort of a comprehensiv« 
plan, which, presumably will consider 
local and national trends and needs 
The results may well be worth attention 

Practically all property is subject to 
what is in effect compulsory insurance 
in the nature of a special assessment, 
payable over a five vear period, to pro 
vide the funds for the payments to be 
made under the Act. There are detailed 
provisions with respect to the amount 
of contributions required where more 
than one person has an interest in the 
property. 

On March 28, 1942, President Roose 
velt signed an Act to amend the Recon- 
struction Finance Corporation Act to 
create a War Damage Corporation, with 
capital of one billion dollars “to provide 
* * * reasonable protection against 
loss of or damage to tangible real prop- 
erty and tangible personal property 
which may result or may have resulted 
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This protection is 
terms to be 


trom enemy attack.” 
be made available on 


promulgated by the War Damage Cor 


poration.” How our statute will op- 
See Puri Law 506, 77th Congress, 2nd Ses 
Cope CONGRESSIONAL Service, 1942, No 


on; U. S 
p. 24 


THE GENERAL 
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course remain a matter 
of conjecture. It is one of the uncer- 
tainties of the present. Perhaps the best 
hope with which to close is that, except 


erate must of 


for the insular possessions, it will not be 
called into operation. 


THE LIBRARY OF THE OFFICE OF THE GENERAL COUNSEL 
OF THE UNITED STATES TREASURY* 


By Wanpba MILuer, Law Librarian 


The Office of the General Counsel of 
the Treasury was created May 10, 1934 
hy the Revenue Act of 1934 (48 Strat. 
758). That Act also abolished the Office 
of the Solicitor of the Treasury, so 
designated in 1830. In 1870, when the 
Department of Justice was established, 
the Solicitor’s office was transferred to 
that department (see Van Tyne and Le 
land. Guid: Archives of the Gov 

nment of the U. S. in Washington, 
’d ed, Carnegie Institution of Wash 


to the 


ington, 1907, pp. 145-146), and was 
idministered by the Department of 
lustice until the Solicitor’s office was 


transferred back to the Treasury in 
\ugust, 1933 by Executive Order 6166, 
lated June 10, 1933. 

The library was provided tor by the 
fustice Department and a catalog of the 
library of the Solicitor of the Treasury 
published in 1894 lists a wealth of mate- 
rial, particularly in state reports, state 
There 
were also texts and treatises current at 
that \When the Solicitor’s office 
was transferred back to the Treasury, 


statutes and English reports. 


time. 


* Paper read before the Law Librarians’ Society of 
Washington, D. C., March 17, 1942 and the second in 
a series of articles describing Government law libraries. 
The first in the series, The Library of the United 
States Court of Customs and Patent Appeals by Joseph 
Gauges, was published in the January, 1942 number 
of the Law Lisprary Journat. Editor’s note. 





the English material was kept in the 
Justice library; and later on several 
groups of the early state reports were 
traded in for the National Reporter 
System. 

The General Counsel's library, which 
Was set up in July 1934, however, does 
have some of the early state reports 
National Reporter System 
\labama, Cal 
(olumbia, 


prior to the 
for the following states: 


iformia, District of Florida, 


Georgia, linois, Indiana, Towa, Kansas, 
KKentucky, Maine, Maryland, Massachu- 
setts, Michigan, Mississippi, Montana, 
New New York, 
Carolina, Pennsylvania, 


Nebraska, Jersey, 
North Ohio, 
Virginia, West Virginia, and Wisconsin. 
It has the state statutes before 1894 and 
lor a few years later, but none, except 


for the Consolidated Laws ot New 
York, are up to date. There are also 
texts and treatises current in 1894 as 


well as current treatises. 

The remainder of the 15,000 volumes 
consists of the usual law library mate- 
rial such as American Digest System, 
U. S. statutes and codes including the 
the administrative 
reports and decisions of the Government 


early compilations ; 


agencies such as Board of Tax Appeals, 
Court of Claims, Opinions of the At- 


tornevs General, Interstate Commerce 
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Commission, Comptroller of the Trea 
In the 


cases there are 


sury, Comptroller General, ete. 
selected and annotated 
the Trinity Series, L.R.A. Ist 
A.L.R. 


materials such as general Governmental 


and 2d 


series, and There are other 
and miscellaneous publications. 

The special Treasury publications are 
listed in the Checklist of United States 
Public Documents, 1789-1909 pp. 998- 
1200, in Van Tyne and Leland, Guide 
to the Archives of the Government of 
the UU. S. in Washington, 2d ed., 1907 
pp. 57-85, in Schmeckebier, Government 
Publications and Their Use, rev. ed., 
1939 and in Boyd, U. S. Government 
Publications, 2d ed., 1941 pp. 155-172. 
For special and general publications dur- 
ing World War I see Leland and Mere- 
ness, /ntroduction to American Official 
for the Economic and Social 
History of the World War, 1926, pp. 
34-49, 


The opinions of the Solicitor of the 


Sources 


Treasury are not printed,. but are im 
manuscript form; there are two printed 
The digest covering 
the dates 1880-1910, and a supplement 
covering the vears 1911-1912 are bound; 
the digest from the last date to 1933 is 


digests, however. 


i Manuscript form. There is a current 
mimeographed digest from 1933 to date 


of the opinions of the General Counsel. 
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extra copies of opinions are kept in the 
library. 

The library compiles and = binds in 
folders the legislative histories of cur- 
rent bills in which the Treasury is in 


terested. The folders contain the de 
bates taken from the daily Congressional 
Record, the reports and bills. The 


folders are filed by Congress and_ bill 
number. The hearings are also listed 
by Congress and bill number, as. well 
as being shelf-listed and cataloged. 

lor legislative histories for bills of 
past Congresses, a 3.x 5 form is filled 
out each time a new bill is looked up. 
The Congressional Record volume num 
ber and the pages, the report numbers 
and the serials in which they are found 
are listed on this slip. The slip is then 
filed by Congress and bill number. This 
file is consulted each time a history is 
requested. It saves time in looking up 
the reports and releases the index vol 
ume of the Record. The library. stafi 
always marks the pages of the Record 
before turning the volumes over to the 
attorney. 

The library is particularly weak in 
find other li- 
braries most cooperative in making such 
It is hoped that the 
library some day may be as helpful to 


periodicals, but it does 
material available. 


other libraries as they have been to it. 





Orman Named Chairman of 
A.A.L.L. Nominating Committee 
Director of Li- 
braries of Washington University, St. 


QscaR C. ORMAN, 
Louis, has been appointed by President 
Hill to serve as Chairman of the Nom- 
Committee to report at the 
Annual Meeting in Milwaukee. Serving 


inating 





with Mr. Orman on the Committee are : 
Dennis Dooley, State Librarian of Mas- 
William S. Li- 
brarian of the Chicago Law Institute, 
William R. 
Duke University, and Helen Ross, Li- 
the Duluth Bar 


Johnston, 


sachusetts, 


Roalfe, Law Librarian of 


brarian of Library 


Association. 
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WHO’S WHO IN LAW LIBRARIES* 


James Carson Baxter 


of the Philadelphia Bar Association 


The Philadelphia Bar Association in 
its periodical The Shingle, the issue of 
November, 1941, included an interesting 
article, “A Golden Jubilee of Service”, 


by William W. Smithers, 
’sq., a member of that 
\ssociation’s Commitee on 





Biography and History. 
With the permission of 
William A. Wiedersheim, 
2nd, Esq., the Editor of 
Ihe Shingle, the article is 
presented here. 

James Carson DBax- 
ter, our esteemed Li- 
brarian, has completed 
his fiftieth year of ser- 
vice on our staff and it has fallen 
to my agreeable lot as one of the 
“ancients” to note that event and 
present a review of lis achievements. 
It is the longest period since our or- 
ganization was formed in 1802 that 
anyone has ever been so continuously 
at hand to meet the requirements of 
our constantly increasing membership 
and expanding shelves. It embraces 
a span of years in which those of three 
generations have gratefully accepted 
his willing and intelligent assistance 
in their professional pursuits. 

He was appointed by Francis Rawle, 
then Librarian, and on June 1, 1891, 
as a youthful page, began his duties 
at the Library, then located at Sixth 


This is the second of a series of biographical 


sketches of prominent members of the American 
Association of Law Libraries. Mr. Baxter has been 
an active member of the Association since 1930 and 
served as President during 1937-19348 Editor’s note 








and Adelphia Streets in the Athenzeum 


Juilding. 

He was born in Philadelphia, the 
son of William and Elizabeth Baxter. 
llis great - great - grand - 
father, William Baxter, of 
Scotch-Irish stock, —emi- 
grated to America from 
Ireland in 1789, and settled 
in Rutherford County, 
North Carolina, where he 
reared a large family, the 
offspring of his two mar- 
riages. One of his sons, 
Klisha Baxter, became 
Governor of Arkansas; 
another son, John, moved 
into Tennessee, where he became a 
leader of the Bar and was appointed 
a United States Circuit Judge by 
President Hayes. Mr. Baxter's grand- 
father, James Carson Baxter, came to 
Philadelphia in his youth and estab- 
lished the Yankee branch of — the 
family. 

So it is not strange that on joining 
the staff of the Law Library on June 
1, IS891, for the summer vacation 
period following his freshman year at 
the Central High School, young Bax- 
ter should find himself at home among 
the law books, nor that Mr. Rawle 
should sense in him qualities impor- 
When the fall 
term began at Central, Baxter was 


tant for this work. 


back in the classroom but Mr. Rawle 
had him continue his work in the 
Library in off-school hours that he 
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might later study law. His page duties 
were not onerous for he was one of 
four attendants and there were only 
25,000 volumes. Four hundred and 
sixty-nine constituted the member 
ship. Of these, only ten are now liv 
ing, viz: William Draper Lewis, 
(george Wharton Pepper, Mark W. 
Collett, Francis Fisher Kane, A. 
H. Wintersteen, Michael J. Ryan, 
Thomas Robins, Marcel A. Viti, Rey- 
nolds VD. Brown and William W. 
Smithers. 

Mr. Rawle finding the Librarian 
ship too burdensome, Luther E. Hew- 
itt in 1893 was appointed the first 
full-time Librarian and under him 
Mr. Baxter continued his studies and 
was encouraged in his growing in- 
terest in legal bibliography and library 
management. Indeed, before that, he 
had assisted in the installation of a 
new card catalogue and index system 
of subjects and authors which was 
continued and perfected under Mr 
Hewitt. It was the first Bar Library 
catalogue and index of that characte1 
in the country. 

There had been a gradual increase 
in volumes meanwhile, and in 1898, 
when the Library was moved to City 
Hall, with Mr. Hewitt still Librarian 
and Mr. Baxter as his assistant, ap 
pointed that same year, the shelves 
contained 32,700 volumes. The new 
quarters and increase of membership 
and books required additional atten- 
dants and rearrangement of the whole 
Library, and the re-hanging of its 
many valuable portraits, including the 
famous John Marshall portrait by In- 
man. A special section known as 
“the cage” was devised for the very 


valuable rare collection of early com- 
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mon-law sources, such as the Year 
Books from Edward I to Henry VIII 
with the Selden Society parallel trans 
lations, and other original work 
damage to or loss of which would |) 
irreparable. As is generally known, 
these treasures are kept under lock 
and are the object of Mr. Baxter’: 
special interest and care. 

\While there are still two or thre 
members of our Bar who are able to 
read these black-letter books of ancien! 
Briton, vulgar [Latin and Norma: 
french, in former years not a few ot! 
our Bar had that ability and not in 
frequently requested access to “th 
cage”, notably the late Hampton |. 
Carson, the leading authority on tli 
sources of the Common Law, anid 
whose wonderful collection is now 
lodged in the Public Library of ou 
City. The very complete foreign law 
section, now ranking third in thi 
country, was also inaugurated. 

Che Library was fortunate in re 
ceiving the full benefit of the work 
and unremitting devotion of Mr 
Hewitt and Mr. Baxter, born of their 
special pride in our continuing ex 
pansion and marked by their efforts 
to care for cur possessions and keep 
us abreast of the most advanced Bai 
Libraries of the country. 

In 1932, Mr. Hewitt died and Mr. 
Saxter was elected Librarian. Since 
that time, he has continued to work 
with unabated interest, pride and per 
sonal service. More than any other 
person, he has observed and_ partici 
pated in the development of the Li 
brary from his first connection with 
it to its present position of importance 
among the law libraries of the coun- 
try. He diffuses the same genial pet 














sonality and lends a hundredfold more 
practical and willing aid than in the 
earlier years, for he has encountered 
much, learned much and overcome 
much, 

So, too, have the burdens increased, 
for now we have 1,850 members and 
100.462 carefully chosen bound vol 


umes, with eleven employees and an 


averave daily attendance numbering 
200. 

Mr. Baxter keeps in touch with 
other librarians, being active as a 


member of the American Association 
of Law Libraries, having been its 
President, after serving as Vice Pres- 
the 
lle is also a member of 


ident and member of Executive 


(ommittee. 
the Pennsylvania Library Association, 
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American Library Association, Caveat 
Club, Rotary Club, Penn Athletic Club 
and Atlantic City Tuna Club. 

In his younger days, Mr. Baxter 
was an all-around athlete, playing 
centre on Philadelphia’s first profes- 
sional football team, “The Athletics”, 
then under the personal management 
of Connie Mack. 


interest in 


He still retains an 
intense football, which is 


second only to his enthusiasm as a 
fisherman. 
It is a pleasure to offer our felicita- 


Mr. 


Jubilee of service, and express the 


tions to Baxter on his Golden 
hope of our whole Bar that he may 
long welcome us among his beloved 


I 0 ks. 
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Aid to Libraries in War Areas 


Discarp THOSE DUPLICATE 
Law Reviews! The Com- 
mittee of the American Library Asso 
ciation on Aid to War 
\reas is undertaking the task of accu- 
mulating copies of American scholarly, 


Don’t 


(COPIES OF 


Libraries in 


scientific and technical periodicals for 
subscriptions 
lave been interrupted by the war. Here 
is how the Committee puts the situation : 


foreign libraries whose 


“One of the most difficult tasks in library 
reconstruction after the first World War 
was that of completing foreign institutional 
sets of American scholarly, scientific, and 
technical periodicals. The attempt to avoid 
a duplication of that situation is now the 
concern of the Committee. 

“Many sets of journals will be broken 
by the financial inability of the institutions 
to renew subscriptions. As far as possible 


they will be completed from a stock of 
periodicals being purchased by the Com- 
mittee 


Many more will have been broken 





through mail difficulties and loss of ship- 
ments, while still other sets will have dis- 
appeared in the destruction of libraries. 
The size of the eventual demand is impos- 
sible to estimate, but requests received by 
the Committee already give evidence that 
it will be enormous.” 

Listed below are the legal periodicals 
Air Law Re- 
view, American Bar Association Journal, 
American Journal of International Law, 
Labor legislation Review, 
Arbitration Journal, Columbia Law Re- 
view, Cornell Law Quarterly, Harvard 
Law Review, law and Contemporary 
Problems, and Yale Law Journal. 

If you can offer any of these, begin- 
ning with 1938 numbers, notify Miss 
Elizabeth Finley, Chairman of the Com- 
mittee for the Law Library Association 
of Greater New York, 31 Nassau Street, 
New York City, or Mr. Wayne M. Hart- 


well, Executive Assistant to the Commit 


particularly in demand: 


\merican 
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tee on Aid to Libraries in War Areas, 


Rush Rhees Library, University — of 


Rochester, Rochester, New York. 


The Committee is also in need of 


storage space throughout the country. 
If you can care for your own contribu- 
tions for the duration of the war, let us 
know. If you can offer space as a depot 
to which other libraries in your area 
could send material, the Committee will 


he most appreciative. 


Carolina Chapter Meets at 
Duke University 


Tite CaRoLina Law Liprary Asso 
CIATION, a Chapter of A.A.L.L., met at 
Duke University Law School April 8th 
with William R. Roalfe as host librarian 
and program chairman. The law hi 
braries of the Universities of North 
Carolina and of South Carolina, Duke 
University, Wake Forest College, and 
the North Carolina Supreme Court were 
represented by the librarians and mem- 
hers of their staffs. 

Dillard S. Gardner, North Carolina 
Supreme Court Librarian, gave a review 
of Greenwood’s The Lawyer's Library,' 
which undertakes to appraise the law 
hook field and to indicate the order in 
which a lawyer should purchase the 
various legal works. Applying Green- 
wood’s suggestions, Mr. Gardner pre- 
pared a “model” North Carolina lawyer’s 
library. It would cost, new, approxi- 
mately $3,100. Of thirty-one major 
items, all except five were already listed 
on the Carolina Chapter’s “model” 
$3,000 list prepared and circulated two 
vears ago (February, 1940, North 
Carolina Law Review). Mr. Gardner 
was appointed to revise the original 
‘Sam G. Greenwoov, Tue Lawyer’s Liprary, 


published by the author, Champaign, [linois, 1942, 
12 p. $3.00. Editor’s note 
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Library while discussing how it came to 
he printed, how it was financed, what 
the revisers were paid and how, and 
what the book sold for originally and its 
present value. 

William R. Roalfe gave a brief dis- 
cussion of the use of microfilm in law 
libraries, and followed this with a dem 
onstration of the two types of microfilm 
projectors used in his library. 

Miss Lucile Elliott, Law Librarian of 
the University of North Carolina, wa 
elected President of the Chapter for the 
coming vear. Miss Marianna Long, of 
Duke Law Library, was named 
Vice-President and Mr. Dillard S. Gard 


ner, Secretary- Treasurer. 


John Vance Addresses D. C. 
Law Librarians 


Congress, gave an interesting account of 
his recent visit to Mexico and Central 
America at the March 17th dinner meet 
ing of the Law Librarians’ Society of 
Washington, D. CC. Following Mr. 
Vance’s address, Miss Wanda Miller, 
Librarian of the General Counsel's Office 
of the Treasury Department, read a 
paper describing her library, which is 
printed in this number of the Journal 
and is the second in a series of articles 
deseribing court and departmental li- 
braries in Washington, D. ©. The first 
in the series, “The Library of the United 
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list for the lawyers and co- 


operative bar libraries of the State. 
After a discussion of the lists and law 
hook purchasing, Mr. Gardner gave an 
informal talk on Swann’s Vellow Jacket, 
a collection of the laws of North Carolina 
printed in 1751 as the first book printed 


State. He exhibited a well- 


preserved copy from the Supreme Court 


T. Vaner, Law Librarian of 
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States Court of Customs and Patent 
\ppeals”, by Joseph Gauges, was pub- 


lished in the January, 1942 number of 


the LAW LispraAry JouRNAL. 


New York Law Librarians 
Hear Miles Price 


Pie [Aw Ltprarky ASSOCIATION OF 
(GREATER NEW York, at its dinner meet- 
i on April 6th, had as its speaker of 


ny 


the evening Miles ©. Price, Law Li- 
brarian of Columbia University, whose 
article on his experiences as a “law book 
cout” in South America was published 
in the March number of the Law 
LipkARY JoURNAL. Mr. Price talked 
informally, and most entertainingly, of 
his South American journeys, giving a 
vivid picture of the magnificence of the 
scenery, of the customs and reactions 
of the people whom he met, and of the 
attitude of the Americans of the South 
toward the Americans of the North. 

The April issue of The Legist, news 
letter of the Association, contains two 
supplements. Supplement [ 1s a “Pre- 
liminary List of Latest Codes of South 
\merican Countries,” compiled by Mat 
garet EE. Hall, Reference Librarian, 
Columbia University Law Library. In 
these days of steadily increasing in- 
terest in the other nations of the West 
ern Elemisphere, this list is a most 
valuable reference tool. 

Supplement IL is “A ‘Table of led- 
eral War Acts,” compiled by Lawrence 
If. Schmehl, Librarian of the New York 
County Lawyers’ Association, and first 
President of the Law Library .Associa- 
tion of Greater New York. The list is 
irranged by subject and includes both the 
popular and official titles of the more 
important war statutes. It serves as a 
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quick reference guide to this material 
and is a boon to the busy hbrarian. 

The Committee on Duplicate Ex 
change under the Chairmanship — of 
Klizabeth Finley, Librarian, Root, Clark, 
Buckner & Ballantine, has taken on an 
added function: that of cooperating with 
the American Library Association’s 
Committee on Aid to Libraries in War 
Areas. 


Staff Changes of Institutional 
Members 


Miss ErMina GG. Moore has sue- 
cecded Mrs. Evsit LANGouR as Assis- 
tant Librarian of the Indiana University 
School of Law. Mr. Epwarp C. 
Werner, formerly a member of the law 
library staff of Indiana University, is the 
Librarian of Wabash College in Craw- 
fordsville, Indiana. 

Miss MARGARET TAYLOR is now Ref 
erence Law Librarian of the Louisiana 
State University. Fart. MorGan.s re- 
signed from the staff to join the 
United States Army Air Corps. 


Miss Linnian McLaurin is on a 
vear's leave of absence as Law Librarian 
of Vanderbilt University. She has re- 
cently accepted a position in the Title 
Division of the Tennessee Valley Au- 
thority. Her mailing address is Box 
198, Paris, Tennessee. 


Notes Concerning A. A. L. L. 
Members 


Jean AsuMAN, Law Librarian of 
Indiana University and a Member of the 
Kxecutive Committee of A.A.L.L., is 
Chairman of the Legislative Committee 
of the Indiana Library Association. The 
Committee is engaged in codifying In- 
diana laws relating to libraries including 
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the entire period back to the territorial 
laws of 1807. 


SAMUEL E. THORNE, Professor of 
Law and Law Librarian of Northwest 
ern University, 1s the Editor of an an 
notated edition of “A Discourse upon 
the Exposicion & Understandinge of 
Statutes”, published by the Huntington 
Library, San Marino, California. . After 
several vears of careful study, Professor 
lhorne reached the conclusion that the 
two manuscript versions of the treatise 
in the Sir Thomas Egerton papers in 
the Huntington Library afford the earli 
est distinct account of statutory inter- 
pretation extant in England. The book 
is a valuable contribution to legal history. 
It is priced at $5.00 and may be obtained 
through vour dealer or direct from the 


Huntington Tabrarv. 


Onive LATHROP, Librarian of | the 
Detroit Bar Association Library, is 
celebrating the 25th anniversary of het 
service with that Library. In recogni- 
tion of this fact her Board has given her 
a spring vacation which she has been 
enjoying in the South and in the course 
of which she has visited a number of 
her many law library friends. 


Mrs. MArGARETT JAMEs, formerly 
law Librarian of the Railroad Retire- 
ment Board, is now Librarian of the 
Claims Division of the Department of 
Justice, Washington, D. C. ANNABELLE 
McINtTIrE, until recently a member of 
the staff of the Department of Justice 
Library, has been appointed to succeed 
Mrs. James as Law Librarian of the 
Railroad Retirement Board. The Li- 
brary will be moved, with the other 
divisions of that Agency, to Chicago, 
Illinois, in June. 


New Legal Periodicals Published 


\VESTERN RESERVE LAW Notes, “be 
ing the work of the students of the 
School of Law, Western Reserve Uni- 
versity, Cleveland, Ohio, volume 1, 
1941," has recently been published. This 
periodical is published annually by the 
\Vestern Reserve Law Notes Associa 
tion and the price is $1.00. The Editor 
in-Chief, Valentine B. Deale, advises us 
that in March, 1940 there was published 
by the students of Western Reserve 
University one issue entitled Law 
Notes, 1939-1940. This title has been 
abandoned and the new title WESTERN 
ReseRVE LAw Norves will be carried on 
future numbers of this periodical. 


LEGAL Novres ON LocAL GOVERN MEN1 
suspended publication with v.6, no. 6; 
July, 1941. It has been superseded by 
the AmerICAN Municipat Law Ri 
VIEW, a quarterly; and the Municipal 
law Swrvey, a*monthly supplement 
The latter is issued in loose leaf form 
printed on one side of the page only. It 
is published by the Section of Municipal 
Law of the American Bar Association, 
and edited by the Legal Research Bureau 
of New York University. Subscriptions 
should be sent to the American Bar Asso 
ciation, 1140 North Dearborn Street, 
Chicago, Hlinois. Subseriptions are 
$6.00 per vear for each publication. A 
combined subseription is $10.00 to mem 
bers of the Section of Municipal Law oi 


the American Bar Association. 


Atk LAW Review suspended publica 


tion with number 4 of volume 12 (Octo 


ber, 1941). 
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REPORT OF THE CATALOGING COMMITTEI 





WHAT CHANGES SHALL BE PROPOSED TO THE ALA 
COMMITTEE PENDING PUBLICATION OF THE 
CATALOG RULES IN FINAL FORM? 


Preliminary Report of the Cataloging Committee 


By LENA KELLER, Chatriman 


It was in 1930 that the Code Re- 
sion Committee of the American Li 
brarv Association began work on the 
econd edition of the ALA Catalog 
Rules which came from the press a few 

mths ago as the Preliminary Amer- 
in Second Edition. This foundation 
tool of the cataloging world has been 
repared by the leading authorities in 
\merica in collaboration with a com 
mittee from the British Library Asso 
iation. The Editorial Committee of the 
\LA is now asking for eriticisms and 
suggestions pending publication of the 
lition im final ferm. 

The recently appointed Committee on 
( ataloging' of the American Association 

law libraries beleves that this 1s a 
loment of opportunity, the time for 
bringing to the attention of the catalog 
ng world the many problems which law 
libraries have faced in their attempts to 
dapt law cataloging to general catalog 
ng practice. The time has come to 
present the law cataloger’s viewpoint and 
to suggest that adaptions of general rules 
favor of law practice may be the 
means through which a more coor- 
dinated catalog for all libraries may he 
achieved. 

1 Members of the Committee: Kirsten Sartz, Head 
Cataloger, Association of the Bar of the City of New 
York; Elsie Basset, Head Cataloger, Columbia Uni- 
versity Law Library; Katherine Karpenstein, Head 
Cataloger, University of California Law Library; 
Elizabeth Forgeus, Assistant Librarian, Yale Uni- 


versity Law Library; Lena Keller, Cataloger, New 
York County Lawyers’ Association. 


Although cataloging in its” broadest 
sense Is concerned with subject-headings 
and classification, the AILA code is lim- 
ited to forms of entries and types of 
information to be included on catalog 
cards. Although desirable, it does not 
seem as essential to have uniformity in 
kinds and amount of material to be put 
on cards, as on uniformity of entry. 
When one library enters SILVERNAIL’S 
New York Citations under title, an- 
other under New York (STATE) RE 
PORTS. (CITATIONS), and still another 
under SILVERNAIL, without added en 
tries or general references from one to 
the other, the service which that catalog 
can give is seriously handicapped. ‘The 
report which follows is concerned with 
forms of entry for laws, reports and 
court rules. Only incidentally, as _ it 
were, have a few suggestions been made 
concerned with types of information to 
he imeluded on cards and no recom 
mendations whatever concerning amount 
of information to be included. 

\s far back as 1908 the ALA rules 
began the practice of entering constitu- 
tions, laws, treaties, ordinances, charters, 

-all of which have the force of law- 
under jurisdiction and form subject 
heading (e.g. U. S. Constitution; U. S. 
Laws, statutes, etc.). It is now pro 
posed that reports of courts and admin- 
istrative tribunals together with their 
indexes, digests, citations, etc. be en- 
tered under jurisdiction and form head- 
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ing Reports; that the rules of practice 
under which these bodies operate, as a 
part of the law, be entered under juris- 
diction with form heading Court RULEs, 
Dae 

\ttention should be called to the fact, 
at this point, that subject-headings now 
in use on Library of Congress printed 
cards, such as Law reports, digests, etc. : 
Court rules: Annotations and citations 

would not need to be used except for 
material about the subject. A general 
reference, however, should be placed in 
the catalog which would indicate that 
this material night be found under the 
country, state, ete. and form heading. 

The 


presents through this article, its l’re- 


Committee has drawn up and 
liminary Report on Proposed Changes 


We would like to 


have a report, pro and con, from each 


in the Catalog Rules. 


and every library within our .\ssociation 
as the Committee wishes to express the 
will of the group in the final) report 
which is submitted to the Editorial Coni- 


ALA. 


would like to have the following two 


mittee of the In general, we 


questions answered : 


(1) Coneerning each recommenda- 
tion, do you believe it to be adaptable 
to general cataloging practice? (i.e., 
Is the rule ‘in tune’ with the general 





JOURNAL Vol. 35 


will if 
be a useful enough arrangement to 


cataloging pattern and if so, 


warrant the change which would be 
necessary if the Library of Congress 
later decided to follow this form? 
(2) Concerning each recommenda 
tion, which are you now using in your 


- 


catalogs : 
In making vour report, please follow 
the outline numbering and discuss each 
point rather than make general state- 
ments. (General statements should be 
reserved for introductory or conclusory 
remarks. ) 
In the 
omy, law library administrators as well 


interest of service and econ- 
as law library catalogers should take 
time out to give careful attention to a 
matter which will most probably, in its 
final form, govern cataloging practice— 
law cataloging not excepted—for many 
vears to com. (The first edition of the 
ALA Rules was published in 1908.) — In 
order to draw up our final report before 
the Annual Meeting mn Milwaukee, at 
which time we hope to bring the matter 
up for general discussion, it will be 
necessary to have these reports by June 
10th. lena Keller, 
Chairman, Cataloging Committee, AA 
I.L., 14 Vesey Street, New York, New 
York. 


Please send them to: 


Preliminary Report on Proposed Changes in the Catalog Rules 


NOTE: 


The Committee is undecided about the two starred items in this list. 
Should administrative tribunals be included under form heading Reports? 
Court Rutes, Etc. be made a form heading under jurisdiction ? 


Should 
An expression 


from the membership on these two points is particularly requested. 


So. LAWS, MODERN. 


which now reads, except for addition (matter in | |) 


Enter laws, decrees, and other acts having the force of law under the country, 
state .or other jurisdiction with the form heading Laws, Statutes, Etc. 


[Optional : 





Subdivide by date if collection is a large one.] 
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f Common forms of publication are : 


0 General collections, compiled statutes, all laws in force at a certain time 
(Gseneral codes 
Civil codes 
S Code of civil procedure 
Code of civil practice 
Venal codes. 
Code of criminal procedure 
Code of criminal practice 
r Judicial codes 
Political codes. 
(Chiefly American) 


y (ommercial codes. 
(For countries other than the United States) 
h Official editions of a special act or acts on a particular subject (e.g. 


banks, income tax, ete.) whether annotated or un-annotated 
Non-official editions or compilations of acts not annotated and_ not 
c identified with a personal compiler, publisher, association or other 
y corporate author 


he retained, with this addition. 


! a) Subdivision by Codes, Session Laws, etc. To form heading Laws, 
e STatTuTes, Etc. add subdivisions Session [Laws and Coprs, under- 


scored or italics in case of printed cards. 


louisiana. Laws, statutes, etc., Session laws. 
Acts passed by the Legislature of the state of Louisiana. 


C New York (State) Laws, statutes, ete., Codes, 
The Criminal codes of New York. . . completely annotated by 
Hloward Hilton Spellman. 


{ I. Spellman, Howard Hilton, ed Il. Title 


lor law libraries, or libraries having a large collection of codes, it may 
he necessary, by following the table for codes (ct. 86) to add classifi- 
cation and date. 


New York (State) Laws, statutes, ete. Codes—Criminal  pro- 
cedure, 1898-1905, 
New York (State) Laws, statutes, etc. Codes—-Penal, 1908. 


adja which now reads except for (matter im [ | to be added; matter in 


' to be deleted ). 

Subdivision by reign, administration, etc. For the larger jurisdictions it may 
be desirable to segregate individual acts (other than codes [and session laws] ), 
or collections of acts, enacted during a given reign or executive adminis- 
| tration or during a given legislative period by adding to the subheading 
Laws, Statutes, I:rc. the inclusive dates of the reign, administration or 
legislative period, and {in parenthesis} the name of the incumbent executive 
or the designation of the legislative period, [underscored or italics in case 
of printed cards. ]} 


France. Laws, statutes, etc. 
France. laws, statutes, ete., 7924-1931. Doumergue 


(Retain b and c) 
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d) which now reads 
Digests of laws. When the original text of the laws digested or annotated 
is quoted only in part, or in a fragmentary manner, or when the contribution 
of the digester or annotator torms the main feature of the book, enter under 
the digester with added entry under the name of country . In doubtful 
cases preter entry under the country with added entry under the digester 
or annotator 


be changed to read 


Digests and indexes oj laws, etc. Enter a digest of laws under thi 
country, state or other jurisdiction with form heading Laws, 
Statutes, Ere. (Dicests), with added entry under digester. Ente: 
an index of laws under the country, state or other jurisdiction with 
form heading |.aws, Statutes, Erc. (INDEXES), with added entry 
under indexer. 


Ul. S. Laws, statutes, ete. (Digests) 

A digest of the laws of the United States of America. 
By Thomas Herty. . . Baltimore, Printed for the edito: 
W. Pechin, 1800-02. 

1. Herty, Thomas, ed 
U. S. Laws, statutes, etc. ( Indexes ) 

Index to the federal statutes, 1874-1931. . . By Walter H 
MeClenon and Wilfred C. Gilbert. 

|. MeClenon, Walter Holbrook, 1887- 

11. Gilbert, Wilfred Charles, 1894 

S. Laws, statutes, etc. (Notes) 

Notes on the Revised statutes of the United States 
John M. Gould. . . and George F. Tucker. 

1. (sould, John Melville, 1848-1909 


1] fucker, George Fox, 1852 


Comment: By underscoring or putting in italics ‘all of the subdivisions under 
Laws, Statutes, Erc. and keeping in parenthesis the INDEXEs, 
Dicests, Noves etc. which go with these sets or collections, a cleat 
distinction is made. ‘The library patron learns where to find the 
material, and filing rules are clarified. File digests, indexes, etc 
immediately following compilations, thus preceding codes and ses 
sion laws divisions 


91. COURTS 
a) which now reads 


Enter courts under their names (statutory titles) as subheadings under coun 
tries, states, etc. 


be changed to read 


Enter courts, except for decisions and rules, under their names 
(statutory titles) as subheadings under countries, states, ete. 


(Retain b and c) 
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91.1. REPORTS (Step up number, so this will be a division unto itself) 
Decisions of a court or administrative tribunal are called reports. They 
have the force of law in much the same way as have statutes, and cither 
through main entry or secondary entry should be brought together in the 
catalog under country, state or other jurisdiction and form heading Reports. 
Make general references from courts to form heading Reports. (e.g., U.S. 
Supreme Court. Decisions. . . see U.S. Reports. Supreme court.) 
a) YI d which now reads 
Keports of decisions vf a single court. Enter reports of decisions of a single 
court under the name of the court, with added entry under the name of the 


reporter, editor, or collector, as the case may be 


be changed to read 


Keports of a single court or administrative tribunal. Enter under 
the name of country, state or other jurisdiction with form heading 
REPORTS and name of court. Make added entry under reporter only 
if the name is likely to be used in the citation. [Optional: For full 
cataloging make added entry under names of reporters] 


New York (State) Reports. Court of appeals. 

Transcript appeals. . . The file of opinions in cases argued 
before the Court of appeals of the state of New York. during 
the January term, 1867-| June term, 1868] From official copies 
certified by Joel Tiffany, state reporter. 

I. Tiffany, Joel, 1811-1893, reporter. Il. Title. 

U.S. Reports. Supreme court. 

Supreme Court decisions on federal power over commerce, 
1910-1914, by Thomas Reed Powell. 

I. Powell, Thomas Reed, 1880 
Gt. Brit. Reports. Court of chancery. 

Reports of cases decided by Francis Bacon, baron Verulam, 
viscount St. Albans, lord chancellor of England in the High court 
of chancery (1617-1621) prepared from the records of that court, 
by John Ritchie. 

I. Bacon, Francis, viscount St. Albans, 1561-1626 

Il. Ritchie, John, ed. 

S. Keports. Federal trade commission. 

Decisions. . . findings, orders and stipulations. 


v. I- 
March 26, 1915 
Published by the commission. 


Ole which now reads as follows be abolished (See 91.la example 2) 
Collected decisions on a single subject. Enter a collection of decisions on a 
single subject under the editor or compiler. If limited to a single court, make 
added entry under the court. 


bh) 91f which now reads 


Reports of two courts published together. Enter reports of two courts pub 
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lished together with collective title under the first named court with added 
entry for the second. 


be changed to read 


Reports of tivo courts or *administraitve (ribunals. ater under name 
of country, state or other jurisdiction with form heading Rerporrs 
and first named court or tribunal. Make added entry for the second, 
and for reporter. 


New York (State) Reports. Supreme court, 

Keports of cases argued and determined in the Supreme cou 
and in the Court for the correction of errors of the state ot 
New York [1845-1848] By Hliram Denio. 


I. New York (State) Reports. Court for the trial of impeachments 


and correction of errors Il. Wenio, Hiram, 1799-1871, ed 


¢) Ylg which now reads 


Reports of three or more courts published together. nter reports of three 
or more courts published together with collective title under the name oi 
etc., with the heading Courrs. Make added entry for eac! 


country, State, 
those of one court and usual! 


court. If, however, the reports are mainly 
so cited, enter under that court with added entry for the others 


he changed to read 


Reports of three or more courts or tribunals published togethe 
enter under name of country, state or other jurisdiction with form 
subheading Reports. |QOptional: Make added entry for other 
courts.| If, however, the reports are mainly those of one court and 
usually so cited, enter under that court with added entries for the 
others. Make added entry for the compiler or editor as the case 


may be. 


Pennsylvania. Reports. 

Reports of cases adjudged in the courts of Common pleas, 
(Quarter sessions, Oyer and terminer, and Orphans’ court of the 
lirst judicial district of Pennsylvania | 1808-1841]; with notes 
and references by John W. Ashmead, and with citations from 
opinions of the Supreme court, Superior court and other courts 
of Pennsylvania. Collected by Charles A. [lawkins. 


I, Ashmead, John Wayne, reporter. Il. Hawkins, Charles Augustus, 
1859- III. Pennsylvania. Reports Court of common pleas (Phila 
delphia co.) TV. Pennsylvania. Reports. Court of quarter sessions 
of the peace (Philadelphia co.). Vo Pennsylvania. Reports. Court o! 
over and terminer (Philadelphia co.) VI. Pennsylvania. Reports 
(orphans’ court (Philadelphia co.). VIL Pennsvivania. Reports. Su 
preme court. VIEL. Pennsylvama. Reports. Superior court 


Comment: This form of entry makes reports of several courts in one juris 
diction file before reports of individual courts ; 


Gt. Brit. Reports. 
Gt. Brit. Reports. Court of King's bench. 
Gt. Brit. Reports. High court of justice. 
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d) New 


Compilations of reports. Compilations of reports from various juris 
dictions and occasionally from the same jurisdiction, should be 
entered under title. | Optional:| Make added entry under country, 
state or other jurisdiction and form heading Reports; or, make 
general reference from |jurisdiction| Reports to title entry (e.g. 
Arizona. Reports. see Pacific reporter). Make additional added 
entry for publisher, editor or compiler as the case may be. 


Pacific reporter; cases argued and determined in the courts of 
\rizona, California, Colorado, Idaho, Kansas, Montana, Nevada, 
New Mexico, Oklahoma, Oregon, Utah, Washington, Wyoming. 
1. Arizona. Reports. Tl. California. Reports. II1. Colorado. Re 
ports. IV. Idaho. Reports. V. Kansas. Reports. VI. Montana. Re 
ports. VIL. Nevada. Reports. VILL New Mexico. Reports. 1X 
Oklahoma. Reports. X. Oregon. Reports. XI. Utah. Reports. XII 
Washington. Reports. NIE Wyoming. Reports. XIV. West pub 


lishing co., St. Paul 


Kederal supplement ; cases argued and determined in the District 
courts of the United States and the Court of claims. 
1. U.S. Reports. District courts. Il. U.S. Reports. Court of claims 
American bankruptcy reports. New series, annotated. . . re- 
porting the bankruptcy decisions and opinions in the United 
States, of the federal courts, state courts and referees in bank- 
ruptey. 


| Rosbrook, Kred lLugene, 1876 ed 1] Kelliher, Francis, ed, 


\merican law reports annotated. 2. [v. | 
|. Rich, Burdett Alberto, 1854-1925, ed 
Il. Wailes, Montgomery Blair, 1875-1938, ed 
I11. Farnham, Henry Philip, 1863-1929, ed 
\ Parmele, George Hiram, ed 


e) which now reads 


Digests of reports. knter digests of reports under the digester; 1f anony- 
mous, under the title. Make added entry under the name of the court or 
judge whenever the digest is limited to the reports of a particular court, and 
under the title of the collection or set of reporters if it is frequently referred 
to by title. 


be changed to read 


Digest of reports and similar publications. Enter under country, 
state or other jurisdiction with form heading Reports (D1GEsts). 
If limited to a single court add name of court as subheading. Make 
added entry for the digester. The same type of heading may be 
used for INDEXES, CITATIONS, Notes, TABLES, Ere. 


New York (State) Reports. Supreme court. (Digests) 

Digest of the New York Supreme court reports, embracing 
the decisions of the General term and Appellate division reported 
in Lansing, Thompson & Cook, J. Hun, Appellate division, 1 to 
64, etc. By Henry G. Danforth. 
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I. Danforth, Henry ed 


U.S. Reports. (Digests ) 

A digest of the decisions of the federal courts from the o1 
ganization of the government to the present time, by Frederick 
C. Brightly. 2d ed. Philadelphia. 

1. Brightly, Frederick Charles, 1812-1888 
New York (State) Reports. (Citations ) 

New York citations ; a complete table of all cases cited, affirmed, 
reversed, modified, etc. in all the reports of the state of New 
York from 1794 to 1898, with duplicate references to all state 
reports, by Wilham H. Silvernail. 

Albany, N. Y., Banks & brothers, 1898. 

2 v. 26cm. 


Supplement to New York citations; a complete table of all 
cases cited, affirmed, reversed, modified, etc. in all the reports 


of the state of New York from 1898 to 1904. . . by J. M 
Angle. . . Vol. 111. Albany, Banks & company, 1903. 
I. Silvernail, William Henry, d. 1901, ed II. Angle, James Mott, ed 


i) New 


Compilations of digests of reports and stmilar publications from dif 
ferent jurisdictions and occasionally from the same jurisdiction 
Enter under title with added entry for particular courts brought out 
on the title page and for digester. 


New Jersey digest, annotated, covering all cases reported in New 
Jersey reports and Atlantic reporter, 1790-1931, compiled and 
edited by the publishers’ editorial staff. American digest classi 
fication. 


I. New Jersey. Reports. (Digests) Il. Atlantic reporter 
IIT. West publishing co., St. Paul. 


Comment: File digests of reports and similar publications immediately follow 
ing the collection. e.g. 


California. Reports. 

California. Reports. (Digests) 

California. Reports. Supreme court. 

California. Reports. Supreme court. (Digests). 


91.2. *RULES OF COURTS OR ADMINISTRATIVE TRIBUNALS. 
Enter under the name of country, state or other jurisdiction with form 
heading Court Ru es, Etc. If limited to one court. add the subheading 
name of court. Make a general reference from the court to the form 
heading Court Rutes, Etc. (e.g. U. S. Supreme court. . . Rules. 
see U. S. Court rules, ete. Supreme court.) 


U. S. Court rules, ete. 

Rules of practice for the courts of equity of the United 
States. . . Promulgated by the Supreme court of the United States, 
November 4, 1912. 














all space at the Statler. For a list of 
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NI 
fre 


U.S. Court rules, ete. Interstate commerce commission. 
Rules to govern the construction and filing of freight-rate 
publications imeluding pipe-line schedules and _ classifications. 


a) lnofficial editions oj rules. Enter unofficial editions identified with 
publisher, editor, ete. under that name as author. Make added entry 
under country, state or other jurisdiction, with form heading Court 
RuveEs, Ere. 

Commerce clearing house. 
Rules of civil procedure for the District courts of the United 
States. Adopted by the Supreme court of the United States. 


annotated. 


I. U.S. Court rules, ete. District courts. 
23. NOTES 
New 
14) Notes concerning citations for laws and reports. 


Whenever a recognized form of citation, official or otherwise, is 
avallable, include as note. 


5) Notes concerning pocket parts 


Include “Keep up to date” note concerning pocket parts and frequency 
of same. Annual pocket parts are often supplemented by pamphlet 
service issued as advance sheets. Record of this fact should he 
indicated. 


THE 65th ANNUAL MEETING OF THE AMERICAN BAR ASSOCIATION 
WILL BE HELD IN DETROIT. AUGUST 24-27, 1942 


The Sixty-Fifth Annual Meeting of George Maurice Morris, of the firm 
he American Bar Association will be of Morris, KixMiller and Baar. Wash- 
eld in Detroit, Michigan, August 24th ington, D. C.. who was nominated for 

27th, 1942, with headquarters at the President of the Association at a meet- 
Statler Hotel. Requests for room reser- Ng of State Delegates held at Chicago 
ations should be addressed to the 0" March 3, is well known to the mem- 
bership of the American Association of 


\.BOA. Reservation Department. 1140 . 
Law Libraries. In 1936, he addressed 


\. Dearborn, Chicago. We understand Ny ; iy 
) the Association at the session of its 

hat advance reservations have exhausted — +... - : ; 
. Mhirty-First Annual Meeting held in the 

Old State House, Boston. His address. 


ther Hotel accommodations, see the “What Law Books Mean to the Law- 
May number of the American Bar Asso- yer’. js printed in the October. 1936, 


lation Journal. number of the Law Liprary JourNAL. 
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TENTATIVE PROGRAM OF THE GENERAL SESSIONS* 
OF THE 64th ANNUAL CONFERENCE OF THE 
AMERICAN LIBRARY ASSOCIATION 


Arena of the Milwaukee Auditorium 


June 22-27. 1942 


Theme: Winning the War and the Peace 
How Libraries Can Help 


First General Session 


Monday, June 22, 8:30 P.M. 


Introduction of presidents of national associations, including presidents of A.L.\ 
divisions. and. officials 

President's address 

Kducating the Citizen in a World at War 


Second General Session 
Tuesday, June 23, 10:00 A.M. 


Public Libraries and the War: 
lhrrom the Standpomt of the Citizen—Robert J. Blakely. associate editor, Des 
Moines Register and Tribune 
From the Standpomt of the Library—-Ralph A. Beals, Public Library of the 
District of Columina, Washington, D.C. 
School Libraries and the War Tlomer W. Anderson, superintendent of schools, 
St. louis 
Citation of Trustees 


Third General Session 
Thursday, June 25, 10:00 A.M. 


Universities and the War—Clarence .\. Dykstra, president, University of Wis 
consin, Madison 

Specialized Libraries and the War—Lawrence W. Bass, Mellon Institute. Pittsburgh 

Conferring of honorary memberships 

Finance Committee report 


Fourth General Session 
Friday. June 26, 8:30 P.M. 


Comittee on Resolutions report 

Committee on Elections report 

Introduction of new officers 

Address—president-elect: Keyes D. Metealf, Plarvard University Library, Cam 
bridge, Mass. 

Libraries in the War and After—Archibald Macleish, Librarian of Congress. 
Washington, D. C. 


* The complete A.L.A. Program is printed in the May No. of the A.L.A. Buitietin, and the May 15, 
No. of the Lrprary Journar, Editor’s note. 
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PROGRAM OF THE 37th ANNUAL MEETING OF THE 


9:00 A.M.- 


10:00 A.M. 


12:30 P.M. 


2:30 P.M. 


AMERICAN ASSOCIATION OF LAW LIBRARIES 
Pfister Hotel, Milwaukee, Wisconsin 


June 22-25, 1942 


Monday, June 22nd 


—Registration, in corridor adjoining Wisteria Room, Hotel Pfister.' 


Wisteria Room, Hotel Pfister; President Sidney B. Hill, presiding. 

Address of Welcome: Mr. Paul R. Neweomb, President-Elect of the 
Milwaukee Bar Association. 

Kesponse: President-Flect Bernita J. Long, Law Librarian, Uni 
versity of Illinois. 

Report of the President: Sidney LB. Hill, Assistant Librarian, Asso 
ciation of the Bar of the City of New York. 

Report of Executive-Secretary & Treasurer: Helen Newman, Law 
Librarian, The George Washington University. 

Keport of the Committee on Memorials: Chairman Ella May Thorn 
ton, State Librarian of Georgia. 

Keport of the Committee on New Members: Chairman Peter Hern, 
Association of the Bar of the City of New York. 

Keport of the Committee on Law Cataloging: Chairman |.ena Keller, 
New York County Lawyers’ Association. 

Keport of the Committee to Study and Report on Pension [ans : 
Chairman Michalina Keeler, Librarian, Hartford Bar Library. 

Keport of the Committee on Legislation: Chairman Carroll C. More 
land, Michigan State Library. 

Report of the President of the Carolina Law Library .\ssociation. 

Petition for a Chapter: law Librarians’ Society of Washington. 

\nnouncement of Nominating Committee, Auditing Committee and 
Resolutions Committee. 


luncheon Meeting of the Joint Committee on Cooperation between 
the American Association of Law Libraries and the Association 
of American Law Schools: Chairman William R. Roalfe, Law 
labrarian, Duke University. 


Wisteria Room, Hotel Pfister; Joint Session National Association of 
State Libraries and American Association of Law Labraries: 
Dennis \. Dooley, Librarian, Massachusetts State Library, 
presiding. 

Report of the American Association of Law Libraries Committee 
on Cooperation with State Libraries: Chairman Dennis -\. 
Dooley. 

Panel Discussion on Acquisition and Cataloging of Administrative 
Law Materials: Miles ©. Price, Law Librarian, Columbia Uni- 
versity, Leader of Discussion. Panel Speakers: J. B. Childs, 
Ilead of the Documents Division, Library of Congress; Harry 
Shriver, Chief Reference Assistant, Law Library of Congress ; 


! The registration service is provided through the courtesy of Alvin J. Monroe, Manager, Convention Bureau, 


Milwaukee Association of Commerce. There will be No registration fee. 










































10:00 A.M. 


2:00 P.M. 





ee 
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Jerome Wilcox, Assistant Librarian, University of California 
and Head of the Documents Section of the A. L. A. Mr. Wilcox 
will speak on, “Indexing, Acquiring and Cataloging Administra 
tive Law Materials in the Field of labor.” 

Inter-Library Loans and New Methods of Conducting Library | 
changes: Alfred D. Keator, Director, State Library and 
Museum, Harrisburg, Pa., Leader of Discussion 


Tuesday, June 23rd 


Wisteria Room, Hotel Pfister; President Sidney Lb. Hill, presiding 

“Cooperation Between Special Libraries and Law Labraries’’: Miss 
Laura Woodward, Immediate Past-l’resident of Special Librarie 
Association. 

“\Visconsin Statutory Materials”: Vhilip Marshall, Law Labrarias 
University of Wisconsin. 

Report of the Joint Committee on Cooperation between the A.A... 
and the A.LL.A.: Chairman Oscar C, Orman, Director of [il 
ries, Washington University. 

Report of the Joint Committee on Cooperation between the A. -\ 
1. l.. and the A. A. LL. S.:) Chairman William R. Roalic 
Report of the Joint Committee of the A. A. LL. and the A. ALLS 
on Classification and Pay Plans tor Law School Libraries : Chair 
man Lucile Elliott, Law Librarian, University of North Carolina 

Keport of the Committee on Local Law Library Service: Chairmai 
Arie Poldervaart, Librarian, New Mexico Law Library. 

Keport of the Editorial Board on Monographs: Chairman Miles ©) 
Price. 

Keport of the Committee to Compile a Bibliography of Legal Bib 
liographies: Chairman Ervin Pollack, Librarian, Hays, Podell 
and Shulman, New York City. 


Wisteria Room, Hotel Pfister; President-Elect Bernita J. long, 
presiding. 

Panel Discussion on Book Selection: Wilham R. Roalie, leades 
of Discussion. Panel Speakers: Mrs. Michalina Keeler, Libra 
rian, Hartford Bar Library ; 

Report of Committee on Cooperation with County Law Libraries 
Chairman Susan M. Drew, Librarian, Miiwaukee County [av 
Library. 


“County Law Libraries in Kansas”: Dorothy Houghton, former 


Librarian, Sedgwick County Law Library, Wichita, Nansas 
Report of Committee on Cooperation with the American Bar Associa 
tion: Chairman Harrison MacDonald, law Librarian, Boston 
University. 
Report of the Committee on Cooperation with latin-American |.aw 
Libraries: Chairman John T. Vance, Law Librarian of Congress 
Keport of the Nominating Committee. 
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ia 7:00 P.M.—Ked Room, Hotel Piister; Joint Banquet National Association of 


10:00 P.M. 


10:00 A.M. 





2:30 P.M. 








* Banquet tickets $2.50 per person, including dancing, will be on sale at the Registration Desk on Monday 


State Libraries and American Association of Law Libraries: 
Oscar C. Orman, Director of Libraries, Washington University, 
Toastmaster. 

(sreetings: Dennis A. Dooley, President, National Association of 
State Libraries. 

Greetings: Sidney B. Hill, President, American Association of Law 
Libraries. 

Speakers: William Doll, Past-President of the State Bar Association 
of Wise msin. 

Justice KE. T. Fairchild, Wisconsin Supreme Court. 


Red Room, dancing following the banquet.* 


Wednesday, June 24th 


Wisteria Room, Hotel Pfister; President Sidney B. Hill, presiding. 

Symposium on the Activities of the American Association of Law 
Libraries: “A Decade of Progress under the Roalfe Plan, 
1931-41", Helen Newman, Leader of the Discussion. 

Report of Committee on Law Library Journal: Chairman Fred 
erick Rothman, law Librarian, New York University. 

Vanel Discussion on the Index to Legal Periodicals: Helen Ross, 
Librarian, Duluth Bar Library Association and B. Bernard 
Druker, Librarian, lowa State Law Library, Leaders of the Dis 
cussion. 

Report of the Committee on Index to Legal Periodicals: Chairman 
Franklin O. Poole, Librarian, Association of the Bar of the City 
of New York. 

Report of the Comunittee on Cumulation of the Index to Legal 
Periodicals: Chairman Forrest S. Drummond, Law Librarian, 
University of Chicago. 

Keport of the Committee to Study Indexing of Legal Articles in 
Non-Legal Periodicals and to Cooperate with the W. P. A.: 
Chairman Margaret Hall, Reference Law Librarian, Columbia 
University. 

Report of the Committee on Permanent Budget Plan: Chairman 
Forrest S. Drummond. 

Report of the Committee on Publicity and Public Relations: Chair- 
man Alfred A. Morrison, Law Librarian, University of Cin- 
cinnatl. 


Wisteria Koom, Hotel Pfister; President Sidney B. Hill, presiding. 

Address: Charles Brown, President, American Library Association. 

Keport of the Committee on Microfilm Survey for the Committee on 
Scientific Aids to Learning: Chairman Raymond Lindquist. 
Librarian, New York Law Institute. 

Report of the Committee on State Bar Association Publications: 
Chairman Pauline Gee, Chief of Accessions, Yale Law Library. 

Report of the Committee on Law School Library Statistics: Chair- 
man Lillian McLaurin, Law Librarian, Vanderbilt University. 








LAW LIBRARY JOURNAL Vol. 3 


Report of the Committee on List of Law Libraries: Chairman Mar- 
garet Stevens, Law Librarian, University of Arizona. 

Report of the Auditing Committee. 

Report of the Resolutions Committee. 

Unfinished Business 

election of Officers. 

\djournment. 


Thursday, June 25th 


7:30 A.M.—Trip to Madison, Wisconsin via Chicago, Milwaukee, St. Paul and 
Pacitic R. Rot 

9:30 A.M.— Arrive Madison and visit the State Capitol and the State Library 

11:00 A.M.—Visit the Law Library of the University of Wisconsin 

12:30 P.M.— luncheon at the University Club. 

2:00 P.M.— oat trip on Lake Mendota. 

4:51 P.M.--l eave via Milwaukee Road Rk. RK. for Milwaukee 

6:45 P.M. Arrive Milwaukee. 





Headquarters at Pfister Hotel waukee County Law Library, Miss 
Susan M. Drew, Librarian, Milwaukee 
County Law Library, William S. Johns 
\Ir. Rav Smith, President of the [Pfister — ce, oe +a ee. 
Haar Rice, ie ; ott os and Philip G. Marshall, Law Librarian, 
Hotel. The rates are $2.75 and up with Uebveraiie of Wlieumein. 


Members are urged to make their 


room) reservations at once direct with 


hath. 
Committee of Hostesses 


Committee on Arrangements 
Mrs. Laurie H. Riggs is the Chairman 


Gilson G. Glasier, State Librarian of of the Committee of Hostesses. She will 
Wisconsin, Madison, Wisconsin, is the pe assisted by Mrs. Gilson G. Glasier, 
Chairman of the Committee on \rrange- \[rs. Sidney B. Hill, Mrs. Bernita | 
ments for the Annual Meeting. Other long, Mrs. Alfred A. Morrison, Mis 
members of the Committee are: Miss Helen Ross and Miss Margaret Van 


\lary Ballantine, Senior Cataloger, Mil- — Cise 





Columbia University School of sity; Stanley L. West, Law Librarian, 

Library Service University of Pittsburgh; Helen G 
Ross, Law Librarian, Duluth Bar Li 
brary and Norman Kamener, Washing 
pany; Margaret Van Cise, Librarian, ton Square Library, New York Uni 


(Continued from page 129) 


lamar School of Law, Emory Univer- — versity. 


Round trip railroad fare $3.41; luncheon 75¢; boat trip 50¢; total cost of Madison trip approx. $5.00; 
each member to pay his own expenses 





STATE 


CHECK LIST OF CURRENT AMERICAN 
STATUTES! AND SESSION LAWS 


Publication 


Keports 

App. Reports 

Session laws 

Code, Compilation or 


heports 
Session laws... 
Code, Compilation or 


Neports 
Session laws 


Code, Compilation or 


Neports 
Session laws 
Code, Compilation or 


Leports , : 
App. Reportseeaa--.o-+--- 
\dvance Parts 
California Decisions 
*Advance Parts. 
Session laws-...... 


Lode, Compilation or 


1In response to suggestions from members of the A.A.L.L., 


nclude Statutory Compilations. Because of space limitations only 


Revised to May 


Jiates of Hegu- 
lar Sessions 


Quadrennial 
Revision 


Odd years 
Revision 


Odd years 


Revision 


Odd yea rs 


Revision 


. Odd years 


Revision 


et listed in preference to unofficial sets. 
bers and subscribers concerning these statutory listings. 


Advance parts paged to correspond with permanent edition. 


REPORTS, 


STATUTES AND 


15, 


1942 


Source 


ALABAMA 


West Pub. Co. 
West Pub. Co. 
Secretary of State 
Secretary of State 


ALASKA 


West Pub. Co. 
Secretary of Territory... 
Auditor of Alaska, Juneau. 


ARIZONA 
Bancroft, Whitney & Co. 
Secretary of State 


Bobbs-Merrill Co 


ARKANSAS 


Secretary of State 


Secretary of State 
Department of State, L ittle Rock 


Thomas Law Book Co 


CALIFORNIA 
Bancrott-Whitney & Co 
Bancroft-Whitney & Co. 
Recorder Prtg. & Pub. Co. 


Recorder Prig. & Pub. Co. 
Secretary of State 


Bancroft-Whitney & Co 

1941 Deering Civil 
Code lv. 

1941 Deering Civil 
Procedure & Pro- 
bate Code lv. 

1941 Deering Penal 
Code lv. 

1937 Deering Polit- 
ical Code lv. 

1937 Deering Com 
missioners’ Code, 
OV. 


The Editor will be glad 


SESSION 


AWS 


STATE REPORTS 


Latest Vol. 
to Appear 


241 

20 
1939 Reg. & Ex. 
1940 Code A. 10v. 
with 1941 P. P. 


9 
1941 


Comp. L. 


1933 Iv. 


fel) 
Reg. 1941, Ist Spec. 
1940 1 vol. 
1939 Code A. 6v. 
with 1941 P. P. 


201 
Reg. 1941, Ex. 1940 
Pope’s Digest 1937 
A. 2v. 


1940 Cum. A. Supp. 


8 (2d) 

1) (2d) 

Weekly 
3 


1941, incl. 1940 Ex- 
tra Session. 


1937, Deering Gen- 
eral Laws 2v. 

1937 Deering Con- 
stitution lv. 

1939 Supp. to Codes 
& General Laws 
lv. 

1941 Supp. to Con- 
stitution, Codes & 
General Laws lv. 


the Editor has revised this Check List to 
one is listed for each state with the official 
to receive additional suggestions from mem- 














































Publication lar Sessions 


Keports 


Code, Compilation or Revision 


Keports..... sume 
Session laws.-. . Odd years 
Code, Compilation or Revision 


Reports 

* Advance Parts — 

Conn. Supp. -- — 
Superior Ct. Rep.— 
Common Pleas Rep. 
*Conn. Law Journal 


Session laws Odd years 


Code, Compilation or Revision 


Reports : oe 
Session laws--.------------- Odd years 
Code, Compilation or Revision 


Reports... — 
App. Reports Angee 
Session laws.--- . Odd years 
Code, Compilation or Revision 


Reports. 

* Advance parts. 

Session laws.-- . Odd years 
Code, Compilation « or r Revision 





™ ‘Advance parts paged to correspond 


LAW 


Dates of Regu- 


Code, Compilation or r Revision FE. E. Dissell & Co., Hartford, Conn. 1930 Gen. Stat. 3) 
1931-33-35 Cum 
Supp. lv. 
1937-39 Cum. Supy 
lv. 
1941 Supp. lv 
DELAWARE 
Reports : State Librarian 40 
Chancery reports Pet State Librarian 21 
Session laws Odd years = State Librarian... 1941 
Code, Compilation or Revision Delaware State Library, Dover, Del. 1935 Code 1\ 
DISTRICT OF COLUMBIA 
Appeals West Pub. Co. 74 
Acts A ffectingDistrict 
of Colunia——...... John Byrne & Co. 1] 


with permanent edition. 








“JOURNAI 





LIBRAR) 


Latest Vol. 


Source to Appear 
CANAL ZONE 
Executive Secretary, Panama Conal, 
Balboa Heights, C. ZZ... 3 


Superintendent of Documents, 
Washington, D. C..- 


; 1934 Code A 
The Chief of Office, The Panama 


Supp. No. 1, 


ly 


1938 


Canal, Washington Supp. No. 2, 1941 
COLORADO 
\. B. Hirshfield Press, Denver, Colo 108 
Secretary of State sacreiiin Reg. 1941 


Michie Co 1935 Stat. 5v 
1941 Replacement v1 
with 1941 P. P 
CONNECTICUT 

EK. E. Dissell & Co., Hartford, Conn. 127 

E. E. Dissell & Co., Hartford, Conn. 

Connecticut Law Journal Pub. Co.. Vol. 8 

Bridgeport, Conn. . a 

(Selected cases by Judges). 

Weekly continuations. 

State Librarian 194] 


Government Zvents Office, ‘Wash 


ington, 1940 Code A. 2\ 

FLORIDA 

E. O. Painter Ptg. Co., siea Land 146 

Secretary of State— 1941 General 

Harrison Co., Atlanta, CG 1941 Gen. L. lv 
GEORGIA 

The Harrison Co...... 192 

The Harrison Co...... 65 

State Librarian... 1941 


The Harrison Co. 1933 Code 1\ 


HAWAII 
Clerk of Supreme Coutt-... 34 
Clerk of Supreme Court...... 
Secretary of Territory. 1941 
Secretary of Territory 1935 L. Iv. 


























1&1 


Latest Vol. 
to Appear 


61 
Reg. 1941 
1932 Code 4 
1940 Supp. lv. 


10 


STATE REPORTS, STATUTES AND SESSION LAWS 
Dates of Regu- 
Publication lar Sessions Source 
IDAHO 

Reports he ee Bancroft, Whitney & Co. 

Session laws.-.. . Odd years Capital News Pub. Co. 

Code, Compilation or Revision Bobbs-Merrill Co.-. 

Courtright Pub. Co., Denver 

ILLINOIS 

Reports Samuel P. Irwin, Bloomington--. 

*Advance parts. Samuel P. Irwin, ienmaneeesa —_ 

App. Reports ‘allaghan & Co... 

*Adyance parts... Callaghan & Co. 

Court of Claims Re- 
. ports State Printer - 


Session laws 


Odd year s 


Code, Compilation or Revision 


nenports 
\pp. Reports 


Session laws 


enorits 
pro! 


Session laws 


ports 
*Advance parts 
: ssion laws 
i e, ( 


neports 
*Advance parts 
Session laws 


Neports 
Session laws 


eports 


Session laws 








. Odd years 


Code, Compilation or Revision 


a Odd years 


Code, Compilation or Revision 


_. Odd years 


mpilation or r Revi ision 


. Even years 


Code, Compilation or Revision 


. Even years 


le, Compilation or Revision 


Odd years 


Code, Compilation or Revision 


Reports ea 
*Advance _parts.--.......- 
Baltimore City Re- 
ports sesasiteiphudatiedanaapendite 
SOSSIOM 1 WS. nncovenconevneenoneccceee Odd years 


Code, Compilation or Revision 


* Advance parts paged to correspond with permanent edition. 


Secretary of State 
The Burdette Smith Co. 


INDIANA 
Secretary of State 
Secretary of State 
— of State 
Banks-Baldwin Law P wry ‘Co. 


Bobbs Merrill Co. 


IOWA 
Superintendent of Printing 
Superintendent of Printing. 
Superintendent of Printing 

KANSAS 
State Librarian- 

State Librarian. 
Secretary of State 
Secretary of State 
KENTUCKY 
State Librarian... 
State Librarian. 


oe Librarian... 
Ranks-Baldwin Law Pub. Co 


LOUISIANA 
West Pub. Co. 


Secretary of State... Easier: 


Robbs-Merrill Ceo. 
MAINE 


Southward Anthoenson Press, Port- 


OS gee 
Book Dealers in 
oe ee al Re 


Department of State 


MARYLAND 
Century Printing Co., 
Century Printing Co., 


Baltimore 
Baltimore 


State Librarian 


Dept. of Leg. Ref., Baltimore 


Portland “and 


Spec. 


1941 Vols. 1 & 2 
1941 Stat. lv. 
State Bar Fd 


218 
108 
1941 


1934 Baldwin’s Stat. 


A. lv. 


1933 Burn’s Stat. A. 


12v. 1941 P. P 
229 


Reg. 1941 
1939 Code 1) 


153 


Reg. 1941 


1935 Gen. Stat. A 


Iv. 1941 Supp. Is 
284 
Reg. 1940 


1936 Carroll’s Stat 


A. lv. 


198 


Extra & Reg. 1940 
. 1939 Gen. Stat. 6v. 


with 1941 P. P. 


136 
Reg. 1941, 
incl. 1940 
Sess.; 1942 
Spec. Sess. 
1930 Stat. lv. 


178 


4v. (1919-1928) 
Reg. 1941 
1939 Code A. 2v. 





Publication 


Keports 

Advance parts 
App. Div. Reports 
Session laws-.- 
Code, Compilation 


Keports 
*Advance parts 
Session laws 
Code, Compilation 


Reports 
Session laws... 
Code, Compilation 


Reports 
Session laws 


Code, Compilation 


Reports 

App. Reports 
Session laws 
Code, Compilation 


Keports 
Session laws 
Code, Compilation 


Reports. 
Session laws... 
Code, Compilation 


Reports 
Session laws-..... 
Code, Compilation 


Reports 


*Advance parts 
Session laws-............. 
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Mates of Regu- 


lar Sessions 


Odd years 


or Revision 


- Odd years 


or Revision 


Odd years 
or Revision 


ven years 


or Revision 


Odd years 
or Revision 


Odd years 
or Revision 


Odd yea rs 


or Revision 


Odd years 


or Revision 


wu. Odd years 


Code, Compilation or Revision 


* Advance parts paged to correspond 


Source 
MASSACHUSETTS 
Wright & Potter Ptg. 
Wright & Potter Ptg. Co., Boston 
Lawyers’ Brief & Pub. Co., Boston 
Secretary ot the Commonwealth 
Department of Secretary 


MICHIGAN 
Callaghan & Co 
Callaghan & Co. 
Secretary of State 
Secretary of State 
Mason Pub. Co 


Co., Boston 


\Miason Pub. Co 


MINNESOTA 
Johnson Pub. Co., 
Secretary of State 
Mason Pub. Co 


St. Paul 


MISSISSIPPI 
ki. W. Stephens Pub. Co., 
Mo. 


Secretary of State 


Columbia, 


Harrison Company 


MISSOURI 
lk. W. Stephens Pub. Co., Columbia 
Ik. \W. Stephens Pub. Co., Columbia 
Secretary of State 
Secretary of State 


MONTANA 
Bancroft, Whitney & Co 
State Publishing Co., Helena 
State Publishing Co., Helena 
Courtright Pub. Co. 


NEBRASKA 


State Librarian 
State Librarian 
Department of State. 


Supplement Printing Co., Lincoln- 


NEVADA 
Secretary of State 
Secretary of State 
Render-Moss Co., 


San Francisco 


NEW HAMPSHIRE 

C. D. Hening, Lancaster, N. H., 
porter . - 

C. D. Hening, Lancaster, N 

Secretary of State 

Secretary of State 


with permanent edition. 


Vol 


Latest Vol. 
to Appear 


309 


h 
Reg. 1939 
1932 Gen. L.. 3 


206 


1939 
1929 Com. L. 4, 
1940 Cum. Supp. A 
lv. 
1941 Supp. lv. 


209 
Reg. 1941 
1927 Stat. A. 2\ 
1940 Cum. Supp. A 
lv. 
1941 Supp. A. lv. 


191 
Reg. 1940 
Local & Priv. 1940 
1930 Code A. 2v 
1938 Cum. Supp. 1) 


347 
235 
Extra 1940, 1941 
1939 Rev. Stat. 3 
Supp. 1941 


111 
Reg. 1941 
1935 Code A. Sv 
1939 Supp. A. lv 


130 

1941 

1929 Com. 
lv. 

1941 Supp. ly 


Stat. A. 


60 
Reg. 1941 
1929 Com. L. A 


S\ 


1931-41 Cum 


with 
Supp. 


0 


1941 
1926 Pub. L. 2\ 





STATE REPORTS, 
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